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PREP ACE. 


In 1882, when I was appointed a lecturer on law in 
|ie Metropolitan Institution of Calcutta, a pamphlet was 
Prepared by me on some of the subjects of Hindu law, 
br the use of my pupils. As there was a general demand 
br a book of that description, I was induced to re- 
use the pamphlet and republish it in a more complete 
!orm in December, 1887; That edition was sold out more 
ban two years ago, and I was reqdested by friends and 
students to prepare a complete w r ork on Hindu Law to 
neet the wants of both students and practitioners. 

I have not, however, been able to comply with their 
•equest for two reasons ; first, owing to the multifarious 
lutics I Jiave to attend to in an indifferent state of health, 
t have very little time and energy to spare for a work of 
hat kind ; second, the, admirable work on Hindu Law and 
Usage, by Mr. Mayne, has supplied practitioners with 
til references to cases and texts, required by them. His 
prork, however, is not suited to the wants and capacities 
if students so well as of practising lawyers. The pre* 
ent work is designed specially for the benefit of students 
nd young practitioners. 

What I have endeavoured to do in this work is, to 
xplain the principles underlying the Hindu Laws and 
Jsages, from a Hindu point of view, and point out the 
epartures by our Courts from the Hindu Law as ex- 
plained by Sanskrit commentaries and traditional inter- 
»retation. As the students are mostly Hindus, I have 
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directed my efforts to set forth the reasons in support o^ 
such of the Hindu customs and usages as are at variancj e 
with those of the civilized countries of Europe, in thj® 
hope that the students may bo in a position to form ai 1 
idea of the true character of those customs and usages. \ 
As Sanskrit is now widely taught in our schools and 
colleges, I have given tho original Sanskrit texts where- 
ever they could conveniently be introduced, with the object" 
that the law would be better understood and more easily 
remembered with the help of tliosb texts, than from an 
English translation. Such translation has also been ap- 
pended to them. ' 

References have been given to all the leading cases 
on the subject of Hindu Law; a complete digest ofj 
cases is not within the scope of this work ; a selection 
has accordingly been made, and generally the latest on a 
point has been given, the perusal of which will enable the 
reader to find out the earlier ones. 

The general rules of inheritance, according to both 
the Sunni and the Shia School of Mahomedan law, arc 
given in the appendix. 1 * 

My thanks t are due to Babus Sivaprasanna Bhatta- 
charya, B.A.‘, B.L., and Krishnaprasad Sarvddhikdri, M.A., 
B.L., for going 1 through the proof sheets, and to Babul 
Surcndrachandra Sen, B.A., B.L., for preparing the Index. 

G. S. I 


20, Mirzapobe Lane, 
Calcutta, 9th June, 1897. 
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HINDU LAW. 

CHAPTER I. 

INtKOJDUCTO It Y. 

ORIGINAL TEXTS. 

\ I SPTT: fW5ps| fTW^T I . 

xrcft^T w<fhr ^ it 

ipr# wp{ i 

u%aw sifag^f vti *rn^ n ^ \ l n 

J5 ®WT^ TTTfT W3 ^nf^cr I 

ftf^-wrrsrmra *rifcrtfWr 3^3 11 

*E?T| Jftw »qj: UT^i «TT^f«raiar$^cT: I 

^TTf^ ?rrftif*? 3 i 5 t **tjt ^rt gf*p 11 vft‘- - % 1 115 - «& II 

1. Being desirous of creating beings, r (Man u) performed 
very difficult religious austerities, and at tirs # if created ten Lords 
of beings, eminent in holiness, namely, Maricbi, Atri, Angiriis, 
Pulastya, Pulaha, Kratu. PracUetis, Vasishtha, Bbrigu and 
N&rada. (Mann, i, 34 35.) He (the self-existent) having made 
this Sastra (Code of Maim), himself taught it regularly to me 
(Mann) in the beginning: afterwards I taught Maricbi and the 
other holy sages. This Bhrigu will repeat to you this Sdstra 
without omission ; for, this sage learned from me the whole of it, 
perfectly well. — Manu, i, 58-59. 

^ I 5®feP ^wu. i * fsnmrmars i 

mwnn n - * \ i 
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ORIGINAL TEXTS. 


[Ch. I. 


2. The Veda, thp Srnriti, the approved usage, and what is 
agreeable to one’s soul (where there is no other guide), the wise 
have declared to be the quadruple direct evidence of law ( dharma ). 
— Manu, ii, 12. 

* l i 

?r srror% « 

«r Tnt<BP5-^RT3Rr: i 

qmfwt ^rpctow t *i grerfr a Tiy. - ^ i n 

3. The holy country lying between tiie holy rivers SarasvaU 
and Drishadvatf is called Brahmavartd : the custom in that 
country, which has come down by immemorial tradition and 
obtaius among the castes pure and mixed, is called approved usaye. 
— Manu, ii, 17-18. 


8 I 5®f«Ti *rerr3T*: fsHTHim: I 

®»q?ir v( n \ i « i 


4. The Sruti, the Smriti, the approved usage, what is agree- 
able to one’s soul, and desire sprung from due deliberation, are 
ordained the foundation (or evidence) of law (dharma). — Yajna- 
valkya, i, 7. 




%?t: f^ini ’u |i nrsitRW - \ I ^ l 


5. The (four) Vedas, together with their (six) Angas or sub- 
sidiary sciences, the Dharmasdstras or Codes of Law, the Mlmanm 
or disquisition of the rales of scripture, the Nyaya or science of 
reasoning, and the Purdnus or records of antiquity, are the four- 
teen sources of knowledge and law. — Yajnavalkya, i, 8. 

i i a rewfa inf®?* i 

ftiftewrww nilg *n®iff® o 

sn*rv i 

firagifr ot* pf j ^ ( 

6. In his Court of Justice, either sitting or standing, bolding 
forth liis right arm, unostentatious in his dress and ornaments, 
let the king, every day, decide, one after another, causes of 
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shitors, classified under eighteen forms of action, by rules founded 
on local usages and Codes of Law. — Manu, viii, 2-3. 

® i vfwr v srrwrct f^rf^rfars i 

erfN ^ sreiprnRn n**rrsR*ra8i - \ i i 

7. Whatever, customs, practices and family usages prevail 
in a country shall be preserved intact, when it comes under 
subjection (by conquest). — Yajnavalkya, i, 343. 





SOaTeWt 0 - ^ | 8 - * | 

fasg irobmr, mrt 
«frf^WT i sfo faerr^t i ’ 


8. Manu, Atri, Yislinu, Harita, Yajnavalkya, Usands, 
Angirds, Yama, A'pastarnba, Sambarta, Kdtyayana, Vrihaspati, 
Parasara, Vydsa, Sankha, Likhita, Dakska, Gautama, Satatapa 
and Vasislitha, are the compilers of the Dharmasa&tras or Codes 
of Law. — Yajnavalkya, i, 4-5. 

The Mitakshara on this passage says : This is not an ex- 
haustive enumeration, but illustrative ; hence, the compilations of 
Baudhayana (Narada, Devala) and others being Dlmrma- sdstra, is 
not contrary to it. * 


*. 1 


SOTspr: siwir i 
sri^t irng It# wratf am n 


sre*!?* vrtms cim u 
jnhIsw %f%arn^ni i 
mnr *T*9Wsr «an W’r » 

3wr*m i 

irncro srernafli ?rp n 
*rihi q ftrefo sroft mq»rwnfJir * i 
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9. Eighteen Pvpanas are enumerated by those versed in tbfe 
Purdnas : — the Brahma* the Padma, and the Vaisbnava, the 
Saiva, the Bhagavata likewise, another is the Naradiya, arid the 
Mavkandeya is the seventh, and the Agneya is the eighth, like- 
wise the Bhavishya is the ninth, the tenth is the Brahma-vaivarta, 
the Lainga is ordained the eleventh, and the Varaha is the 
twelfth, aud the Skatidu is the thirteenth in this (enumeration), 
the Vamana is the fourteenth, the Kaunna is ordained the 
fifteenth, posterior to these are the Mats} a, and the Garuda and 
the Brahmdnda: — In all these the subjects dealt with are, the 
cieation, the secondary creation, the dynasties (of gods, sages 
and Lings,) the ages of the world, as well as the career of the 
dynasties. — Vishnu- Purana, iii, vi, 21-25." 

\« i sysrlfir srarazpr i 

g irCWt ii 

10. There being two contradictory precepts of the Sruti or 

of the Smriti, different cases are to be assumed (to which they 
are respectively applicable): but if there be a conflict between the 
Sruti and the Smriti, the Sruti alone must prevail, ' 

• ^«tnRTf( g xfa ftafo ii ^ i i 

11. But in the case of a conflict between two passages of 
the Smriti, reasonable reconciliation based on usage must prevail : 
but the rule is, that the sacred books \>n law are more weighty 
than sacred books on politics. — Yajnavalkya, ii, 21. 

i ftrhft i 

cnr wrasg cnrftftf h ag rera fec n i 

12. When there is a conflict between the Sruti, the Smriti 
and the Puritan, the Sruti must prevail ; but in a conflict between 
the latter two, the Smriti must prevail. — The Code of Vyasa. 

i *r g i fwnm -tf i 

18. But practise not that whicli is abhorred by the world, 
though it is ordained in the Sacred books, for it secures not 
spiritual bliss. — Cited in the Mitakshard, 1, 2, 4, without its 
author’s name, and in the Viramitrodaya, p. 61, as a text of 
Y&jnavalkya. 
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^repr-^rrsrr #*rcs i 

ftamnt srewnfg w^mwmrc it 
%c(t«r s^qfaijhaw inttfa 1 
*Nprr*r ?mr sni ^ raw»nrewT 11 
<TfiTWnn: ^R*QT^TI ! X[S(^t*f tR»g =er i 
*ncfsiTW«^ n 
JrfaraV'T^n t 

W 5 ! Wffcr sirfararSr 33sqf sr ^n^ - w »T t fi pr; || 

■«TITRfN^-*RI \R-\i i 

14. But practise not what is abhorred'by the people, though 
it is ordained in the sacred books ; for it secures no*- spiritual 
bliss. Taking sea- voyage, carrying a waterpot (by students), 
likewise marriage by regenerate men of damsels not belonging 
to the same tribe, procreation of son (on a woman) by her 
husband’s younger brother, slaughter of cattle fyp entertaining 
honored guests, offering of flesh meat in ancestor-worship, 
ret irement t to a forest (or adoption of the third order of life), 
gift over again of a daughter once given in marriage though still 
a virgin to another (bridegroom), Vedik studentship for a long 
time, man-sacrifice, horse-sacrifice, walking on pilgrimage with 
intent to die, and likewise cow-sacrifice, ~ these practices though 
permitted by the sacred books, the wise declare* avoidable in the 
Kali age. — Vrihan-Naradiya-Purdna, xxii, 12-16. 

i *RTf*r sfargsrer qtikret *ron<wf*n i 
farafrmfar far srasnrehr i 
*»r w nft stra*ri wmf *r%g n 

15. lu the beginning of the Kali age, these practices (i.e., 
those enumerated in the preceding slokas) have been prohibited 
after consideration by the learned for the protection of the 
people : for, a resolution also, arrived at by the virtuous, has as 
much authority as the Veda. — Aditya-Pur&na quoted by Raghu- 
nandana. 
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ORIGIN & 30URCES OF LAW, SCHOOLS, &c. 

Divine origin of laws. — The Hindus believe their lavfr to be 
of divine* origin, and they believe this not only of what Austin 
calls the laws of God, but positive law is also believed by them to 
have emanated from the Deity. The idea of sovereign in the 
modern juridical sense was unknown to them. They had kings, 
but their function was defined by the divine law contained in the 
Smritis, and they were bound to obey the selfsame law, equally with 
their subjects. By this original theory of its origin, the law was 
independent of the state, or rather the state was dependent on 
law, as the king was to be guided in all matters connected with 
Government, by the revealed law, though he was not excluded 
from a control over the administration of justice. The king 
being theoretically the administrator of justice his decrees 
must have been recognized as binding on suitors from the very 
earliest times. And this gradually introduced the view recognized 
by commentators that* royal edicts in certain matters have as 
much binding force as divine law, should the former be not repug- 
nant to the latter. 

The earlier notion of law was gradually modified to a cer- 
tain extent, as may be gleaned from the remarks of the com- 
mentators. And the conception of positive as distinguished from 
divine law, presented to us by the commentators, nearly approaches 
the ideas of modern jurisprudence. 

The sources of law. — The divine will or law is evidenced by 
the Sruti, the ttmnfi, and the immemorial and approved customs. 

Sruti and Smriti. — The Sruti is believed to contain the very 
words of the deity. The name signifies what was heard . 

The Sruti coiftains very little of lawyer’s law : they consist 
of hymns and deal with religious rites, true knowledge and libera- 
tion. There are ik> doubt a few passages containing an incidental 
allusion tp a rule or law or giving au instance from which a rule 
of law may be inferred. The Sruti comprises the four Vedas and 
the Upanishads. 

The Smriti means what was remembered, and is believed to 
contain the precepts of God, but not in the language they had 
been delivered. The language is of human origin, but the rules 
are divine. The authors do not arrogate to themselves the posi- 
tion of legislators but profess to compile the traditions handed 
down to them by those to whom the divine commands had been 
communicated. 

The Smritis also contain matters other than positive law. 
The complete codes of Manu, Vishnu and Yajnavalkya deal with 
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religious rites, positive law , penance, true knowledge and liberation. 
There are some that deal with law alone, such as the code of 
N&rada, now extant. Many others contain nothing of civil law. 
The Smriti as a whole deals with man as a being of infinite exis- 
tence, whose present life is like a pointnn a straight line infinite 
in both directions. 

Customs* — Divine will is evidenced also by immemorial 
customs, indicating rules of conduct; in other words, such customs 
are presumed to be based on unrecorded revelation. Customs are 
either general, i.e, 9 observed by all the people of a locality, or 
tribal, i.e., observed by a particular tribe, or mercantile, i.e., 
appertaining* to a class of tradesmen or artizans, or knlachar , i.e., 
confined to a single family. According to Hindu law and the 
decisions of the highest tribunal, the Indian courts are bound to 
decide cases agreeably to such customs when proved to exist, 
although they may be at variance with the School of Hindu law, 
prevalent in the locality. This appears to be a most salutary 
rule, regard being had to the facts that* many precepts in the 
Sastras are recommendatory in character, and that many innova- 
tions have been introduced by Pandits of the Mabomedan period, 
in their commentaries on Hindu law, who were neither judges nor 
lawyers. 

This resembles the view taken by German jurists of customary 
law, and is opposed to that of Austin who maintains that the 
rules of customary law become positive law when they are adopted 
as such by the courts of justice or pi omulgated in the statutes of 
the State. The great jurist seems to have been thinking of the 
state of things in England, and not in a country like India where 
there was no statute law, but where the entire body of laws was 
based upon immemorial customs and usages. • » 

Antiquity and continuity are essential t o the validity of a 
custom* ~ • • 

The primary sources of Hindu law are (\) the Srqjti, (2) the 
Smriti, and (3) immemorial customs. The first though of the 
highest authority is of very little importance to lawyers. The 
last again are of very great importance, as being the rules by 
which the people are actually guided in practice, and their value 
has come to be specially recognized under the British rule, 
and authorized records of customs of various localities have been 
compiled. They override the Smritis and their accepted inter- 

E retation given by an authoritative commentator should the latter 
e inconsistent with them. They prove that the written texts of 
laWare either speculative and never followed in practice, or 
obsolete. The Hindu commentators have not, except in a lew in- 
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stances, devoted muqji uttenHou to these unrecorded customs add 
usages, though they recognize their authority as a source of law. 
They have confined their attention to the Smiitis alone, 'which 
constitute the primary written sources of law. 

The Sruti and the Smritis are comprehended by the term 
JD harma-8d8t ra which, however, is technically used to designate 
Hie JSmvitis alone, with a view to mark their importance. Sustra 
imports teacher, and Dharma means law or duty, or essential 
quality of persons or things, and is derived from the root dhri to 
hold, support or maintain ; and Dharma is popularly understood 
to be the body of rules which have been laid down for the well- 
being of a people or of mankind or of tbi whole woidd. 

The exact number of the Smritis anrinot be stated, many of 
them are not extant, being either lost or unprocurable. From 
the quotations in the various commentaries you may make a list 
of the codes. Most of them are written in metre and a few in 
botli prose and metre. They do not appear to hajre been written 
at the same time, nor «do they lay down the selfsame law: and 
a process'Ti'f UJ d"evel< > p m en t may be perceived in them. Thus there 
is conflict of law as laid down in the different codes on various 
matters. 

Conflict of law, and commentaries— Conflict of law, however, 
is opposed to the theory of its divine origin, from which peifect 
harmony between the different codes must necessarily be expect' 
ed. The conflict between the Smritis, seeming or real, has given 
rise to the commentaries or digests that are called 
Conflict between the Sastras, however, is admitted and tnemoTe 
of reconciling them is pointed out* thus: - f< When there is a 
conflict between two textfc of the Sruti or of the Smriti, they arc 
to be presumed to*relate to different cases ; but where a text of 
the Sruti is opposed to one of the Smriti, the former must 
prevail/’ (Texts Nos 10-12.) 

Scop.e of S&stras — This admission of the existence of 
conflict of law, opposed to the theory of its origin has landed the 
commentators upou a difficulty, which they attempt to get over in 
the following way : — Tin-* proper object of the Sastras, say they, 
is to teach of things that lie beyond the scope of human reason. 
What men would do or refrain from doing of their own accord 
from purely human motives need not be laid down in the Sastras* 
Accordingly they classify the precepts laid down in the S&stni* 
thus: — Where a precept forbids men to do what they may do 
under the natural impulses, it is called a N’^hmlha or prohibition. 
But where a precept enjoins men to d<t a certain thing, when no 
reason could be suggested for doing it, it is called an Utpatti-vidhi 
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oV an injunction~creating a duty. And a precept regarding what 
men may do^ of their own accord, may come within the purview 
of thd Sastras, if it enjoins that act at a particular time or place; 
such a precept is called a NwmMgMdM or restrictive injunction. 
There is a third kind of vidhi or injunction called rartsankhvA 
which is an injunction in form, but a prohibition in purport, as 
for instance, — u Man shall eat the flesh of the five nve-cla wed 
animals.” But precepts that do not fall under any one of the 
above descriptions are called or superfluous rules that - 

need not have been laid down in the Sfistras. 

PositivQ law and S&stras— The commentators do, either 
expressly or by necessaryUmplication, hold that the Sdstras, in so far 
as they deal with positive lffw, are generally Antwdda or superfluous, 
inasmuch as the rules of positive law are deduoible from reason, 
in other words, from a consideration of what best conduces to 
the welfare of the community and suits the feelings of the people. 
They do in fact draw a distinction between positive law on the 
one hand and the rules of religious or nloral obligation on the 
other. 

Thus the author of the Mitakshara (I, 3, 4,) cites and follows 
a text which runs thus: Practise not that which is legal, -but is 
abhorred by the world, for it secures not spiritual bliss.” This 
text does virtually suggest the maxim Vox populi est vox Dei 
and maintain that popular feelings override an express text of 
law contained in the Sdstras, taking of course, the term law in 
the limited sense of lawyers. 

Factum valet.— On .the very same principle does rest’ the 
so-called doctrine of factum valet quod fieri non debuit •£ ufsually 
though not correctly, thought lo be’ peculiar 'to, the Bengal School 
and enunciated for the first time by the author of the Dayabhdga, 
the founder of that school. For, it has been held* and if I may 
presume to say so, correctly held by the Privy#tJouncil in the ease 
of Wooma Deyi, 3 C. S., 587, that the doctrino is recognized by 
the Mitdkshara School also. There appear to be considerable 
misconception and difference of opinion as to what was intended 
to be laid down by the author of the DSyabhdga in the passage 
« wmfr*n fqf - which means, ,c A thing (o r the 

nature of a thing) cannot be altered by a hundred iexjts.” " "She 

thus formulated, — Au t 
act or transaction done by a man in the exercise of a right or : 

S oever, natural or recognised by law, cannot be undone or invnli* . 
ated by reason of there being texts in the Sastras prohibiting 
such act or transaction 4 
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The above passage of the Dayabhaga, was rendered by Cole- 
brooke into, “ For, a fact cannot be altered by a hundred texts.” 
The founder of the Bengal School holds that an alienation* by a 
father or*a co-heir, of liis self* acquired immoveable property, or 
of his undivided share iii joint family property, respectively, 
is perfectly valid, even when made without the consent of his sons 
in the one case, or of his co-sharers in the other, notwithstanding 
texts of law requiring such consent. And in support of this 
position he sets forth the above reason. His argument is this 
Ownership consists in the power of dealing with property accord- 
ing to pleasure ; it cannot but be admitted tlmt the father and the 
co-heir have ownership, respectively, in the self-acquired immove- 
able and in the undivided share, and consequently power of aliena- 
tion : hence, the nature of the thing ownership, or its incidents 
such as sale or other alienation, cannot beloffeeted by a hundred 
texts prohibiting alienation without consent; such texts there- 
fpre, are to be taken as admonitory but not imperative. Of the 
same effect are texts* prohibiting jjift or other alienation of the 
whole of his property by a man having wife and children to support. 
Parallel to them are passages forbiddingJi$ gift in y^^ption^ of an 
only so n by a person in the exercise of pah ia potostas or parental 
property in a child. This is one of the many principles upon 
which commentators differentiate between rules of legal, and religi- 
ous or moral, obligation, which are blended together in the codes 
of Hindu Jaw. 

There is no real difference between the two School*, as 
regards the tests for distinguishing the rules of legal obligation 
from those that are merely preceptive.* The Mitfikshara rule that a 
co-heir cannot alienate his undivided coparcenary interest in joint 
^property without the consent of his coparceners, is a necessary 
logical consequence of the doctrine that co-heirs are joint tenants , 
and not tenants m common as in the Bengal School. Hence the 
distinction in this tespect does not support the opinion that the 
doctrine 6f fatum valet is not recognized by tko MitAkshara School 
to the same extent as in Bengal. 

Practices to be eschewed in Kali age.— -So also Baghunan- 
dana in his treatise on marriage (Udvaha-Tattva) prohibits, con- 
trary to the Sinritis aud the earlier commentaries, the inter- 
marriage between different tribes, and in support of this position 
cites a passage from the Aditya-Purfina, which after laying down 
that certain practices including intermarriage, though authorized 
by tbe S&stras, are not to be followed in the Kali age, concludes 
thus — “ In the beginning of the Kali age these practices have 
been prohibited after consideration by the learned for the protec- 
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tion of the people : and a resolution come to by the virtuous has as 
much legal force as a text of the Veda.” (Text No. 14.) 

Thus we see that the rales of the Sdstras in so far as they 
relate to secular aB distinguished from purely spiritual matters, 
are not inflexible, but may be modified* or replaced if repugnant to 
popular feelings, or if in the opinion of the learned the exigencies 
of Hindu society require a change. The Sastras therefore, do 
not present any insurmountable difficulty in the way of social 
progress, and Hindus may reconstitute their society in any way 
they like without renouncing their religion. 

Whether these practices (Text No. J 4) have become illegal by 
reason of thb said prohibition, is a question which has not as yet 
been considered by our courts. In one case the affirmative was 
assumed, and an intermarriage was pronounced invalid : Mela - 
rafflj^Eh^nooram, 9 W. R. 552. 

Pur&nas.— The above quotation from the Aditya-Purdna 
shows that the also are considered by the later commen- 

tators as a source or law. Jurisprudence, however, does not come 
within the scope of the subjects that are, according to the 
Pur An as themselves, dealt with in them : (Text No. 9). They 
are voluminous mythological poems professing to give an account 
of creation, to narrate the genealogy of gods, of ancient dynasties 
and of sacerdotal families, to describe the different ages of the 
world, and to delineate stories of gods, ancient kings and sages ; and 
in doing sq^tliey also relate religious rites and duties. These works 
are said to have been composed by Jfyp* 0 or the celebrated com- 
piler of the Vedas, and are enumerated in some of the Puranas 
to be eighteen in number.* But there are many other works of 
the same kind, the authorship of which is not attributed to 
Vyasa, which appear to have been written subsequently, and 
winch are on that account styled Up a-Purd i ias . and are respec- 
tively deemed supplementary to onFro^otn^ of* the eighteen 
Puranas. The Puranas are not considered aq 

override the Smritis, but are deemed to illustrate the law by the 
instances of its application, that are related by them j (Text 
No. 12), With respect to their authority in matters of positive 
law, Professor Wilson rightly observes that “ the Puranas are not 
authorities in law ; they may be received in explanation or illus- 
tration, but not in proof.” It should be observed that the doctrine 
of prohibition in the Kali age, of certain practices which are 
authorized by the Smritis, is enunciated by some of the Upa- 
Puranas, and cannot, therefore, be entertained by our courts,* if 
the Purdnas are not authorities in law, * 
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Commentaries.— ^The Sruti and the Smriti are theoretically 
speaking, the sources of law. But all these are now practically 
replaced by the or digests or commentaries that are 

accepted as authoritative expositions of Hindu law in the different 
provinces. The commenta tors profess to interpret the law enunciat- 
ed by the Smritis or codes of Hindu law. A critical reader of the 
different commentaries on Hindu law will be impressed with the 
idea, that the positions maintained by them respectively, which are 
at variance with each other, cannot all be supported by the texts 
of the Smritis, which they profess to interpret, but which appear 
to have been made subservient to their views, by ringing changes 
upon the language of the texts, rather than correctly 1 interpreted. 
This fiction of interpretation is found ka every system of law. A 
rule of law is sometimes enlarged in its operation so as to include 
a case not covered by its language, or curtailed so as to exclude a 
case that falls within its terms: and this is designated 
interpretation based upon intention. Whenever you have a rule 
that & rigid in theory and you wish to get out of its terms, you 
must have recourse to the fiction mentioned above. This mode 
of change of law is not peculiar to Hindu law, but is common to 
many systems of jurisprudence. The commentaries, however, 
have replaced the Smritis ; and it is not open to any one to 
examine whether a particular position maintained by an autho- 
ritative commentary accepted as such in a locality is really 
supported by the Sastras. 

Of Hindu and Muhammadan period.— The commentaries of 
the Hindu period appear to have been composed by practical 
lawyers, while those that came into existence during the Maho- 
metan rule, were written by “ Sanskritists without law,” who 
seem to be narrow-minded Brdbmanas having no concern with the 
administration of justice, and whose works are more religious and 
speculative tbah secular and practical, and contain many innova- 
tions of retrograde character. The M itdksh ard and the D&ya^ 
bhaga , the two commentaries of paramount authority giving rise to 
the two principal schools of Hindu law, are works of the former 
description, compiled by persons of advanced views, who have 
developed and improved the Hindu law in many respects. There 
are many works of the latter description, including the treatises 
on adoption, which properly speaking, are not entitled to any 
authority as regards the novel rules sought to be introduced by 
them, upon the authority of the Upa-Puranas fabricated by 
Brdbmanical writers for the benefit of their own class. 

Two schoolft.<~-The different commentaries have given rise to 
the several schools of Hindu law, which are ordinarily said to be 
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five in number. But properly speaking there ^re only two principal 
schools, namely, the Mitdkshara and the Ddyabhaga Schools. 

The Mitdkshard is a running commentary on the Institutes) 
of Ydjnavalkya, by Yrjndnes vara called also Vijndna»yogin who! 
cites texts oi other sages, and” reconciles them where they seem to « 
be inconsistent with the Institutes of Ydjnavalkya. This concise 
commentary is universally respected thoughout tbe length and 
breadth of India, except in Bengal where it yields to the Days- 
bhdga, on those points only in which they differ ; but it may be 
consulted as an authority even in Bengal, regarding matters on 
which the DayahMgR-is- silent. The Ddyabhaga, however, is not 
a commentai’y on any particular code, but p rofesses to be a digest 
of all the codes, while lt’maintains that the first place bugbt to be 
giTeirto-thetJCdeof Manu. This commentary, or that portion of it 
which is now extant, is confined to the subject of partition or 
inheritance alone, whereas the Mitdkshara is a commentary on all 
branches of law in its widest sense, professing as it does to eluci- 
date the Institutes of Ydjnavalkya. . 


The Mitdkshard School may be subdivided into four or five 
minor or subordinate schools that differ in some minor matters of 
detail, and are severally accepted in the different provinces, where 
the Mitdkshard is, concurrently with some other treatises or with 
customs, accepted as authority, the former yielding to the latter, 
where they differ. 

F? Schools and Commentaries, — The schools, and the commen- 

taries that are respected as authorities respectively, may be stated 
thus : — , . 


Bengal School 


/"Dayabhaga. 

] Dayatattva. , 

1 Ddyakramasangraha*. 
V^Mitakshaia, 


* Benares School 
' Mitliila School 


* Bombay School 


f Madras School 


f Mitdkshara. 

\ Viramitrodaya. 

( Mitdkshara. 

... < Vivddaratndkara. 

( Yivddacliintdmani. 

5 Mitdkshard. 
Yyavahdramayukha. 
Yiramitrodaya. 

f Mitdkshard. 

...< Smritichandrika. 

( Yiramitrodaya. 
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I may add, ' 

The Punjab School 



Mittikshara. 

Viramitrodava. 

The Punjab "customs, * * 

compiled in the RiwaM-am. 


Works on adoption. — •'The Dattaka-Mfra&nsd and tlfeDattaka- 
Chandrika are two treatises on adoption, which have come to be 
regarded as authority by reason of their being translated into 
English at an early period of British rule, and of the mistaken 
view of tlioir being works of authoritative commentators : and it 
is said that where they differ, the latter is accepted as an autho- 
rity in Bengal and in Madras ; while the former is respected in 
the other schools. But the truth is that .the first was written by 
a Benares Pundit in the middle of the Seventeenth century, and 
the second appears to be a literary forgery ; and the innovations 
introduced by them were nowhere followed by the people in prac- 
tice, nor is there any cogent reason why they should be. 

Dattaka-Chandrik& a literary forgery. — There is great dis- 
pute regarding the aifthorship of the Dattaka-Chandrikd. The 
work professes to have been written by Mahdmahopddbyaya 
Kuvera. But notwithstanding, Sutherland, the learned translator, 
came to the conclusion that it was composed by the author of the 
Smriti-Ohandrikd, apparently from a misconception of the mean- 
ing of the sloka with which the book opens. The styles of the 
two works are so different that they cannot be held to have been 
written by the same author. In Bengal, however n there is a 
tradition that it was a literary forgery by Kaghumani Yidyabhtisuana 
who was the pundit of Colebrooke. ^here are only two slokas in 
the book, composed by the author; tlie opening one misled the 
learned translator of the work into the opinion mentioned above, 
and the concluding one which is an acrostic, supports the Bengal 
tradition. It runs as follows : — 


V-4prr *rf***T wl tfwr sr— s i 

^ > 'j 

tnwirc— fa 11 


The tradition tarnishes as with an account of the circum- 
stances under which the book was written, and the internal 
evidence afforded by the book itself lends considerable support 
to it. The circumstances uncler which it was composed may 
shortly be stated thus: — There was a well-known titular Baja of 
Bengal, Who had adopted a son before a son was born to him. 
After his death a dispute arose between the real and the adopted 
sou regarding succession to the estate left by the titular Baja. 
The estate left by the Baja was supposed to be a Baj, and one 
of the questions raised was whether the adopted son could take 
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a share of the Raj; and the other question was whether the 
adopted son could take an equal share with the real legitimate 
son, regard being had to the fact that the parties were Kayasthas 
of Bengal, who were taken to be Sudras. Both these questions 
were to be answered in the affirmative according to the exposition 
of law contained in this book, and the book itself is believed 
to have been written at the instance of the party claiming by 
virtue of adoption. 

The Schools of Hindu Law are recognized by the later com- 
mentators and they cite the opinion of the founders of other 
schools thus: — (jfif Z1W, or , and so forth) so say 

the eastern lawyers or tlfe southern lawyers. 

Collector of Madura v. Mootoo Ramalinga. — The following 
extract from the judgment of the Privy Council in the case of 
Collector of Madura versus Mootoo Ramalinga Sathapathi, 12 
M. I. A., 397, throws considerable light on several points and 
should be carefully perused : — t 

" The remoter sources of the Hindu Law are common to all the 
different schools. The process by which those schools have been 
developed seems to have been of this kind. Works universally or 
very generally received became the subject of subsequent com- 
mentaries. The commentator put his own gloss on the ancient 
tgxt ; and his authority having been received in one and rejected 
in ^another part of India, schools with conflicting doctrines 
arosfe. Thus the Mit&kshara, which is universally accepted by 
all the schools except that of Bengal, as of the highest authority, 
and which in Bengal is received also as of high authority, yield- 
ing only to the Ddyabhdga in those points where they differ, was 
a commentary on the Institutes of Yajuavalkya ; and fjhe Daya- 
bhaga which, wherever it differs from the Mitaksbara, prevails in 
Bengal, and is the foundation of the principal divergences be- 
tween that and the other schools, equally admits and relies on the 
authority of Yajnavalkya. In like manner there are glosses and 
commentaries upon the MitSkshara which are received by some of 
the schools that acknowledge the supreme authority of that Trea- 
tise, but are not received by all. This very point of the widow’s 
right to adopt is an instance of the process in question. All the 
schools accept as authoritative the text of Yasishta, which says, 
e Nor let a woman give or accept a son unless with the assent of 
her lord.’ But the Mithila School apparently takes this to 
mean that the assent of the husband must be given at the time 
of the adoption, and, therefore, that a widow cannot receive a 
son in adoption, according to the Dattaka form at all. The 
Bengal School interprets the text as ry^ny^^ express per- 
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mission given by thejiusband in his lifetime, but capable of taking 
effect after bis death ; whilst the Maytikha and Kaustubha, Trea- 
tises which govern the Mahratta School, explain the text away 
by saying, that it applies only to an adoption made in the hus- 
band’s lifetime, and is not to be taken to restrict the widow’s 
power to do that which the general law pi*escribes as beneficial to 
her husband’s soul. Thus upon a careful review of all these 
writers, it appears, that the difference relates rather to what shall 
be taken to constitute, in cases of necessity, evidence of autho- 
rity from the husband, than to the authority to adopt being 
independent of the husband. 

“The duty, therefore, of an European Judge * who is under 
the obligation to administer Hindu Lnev, is not so much to in- 
quire whether a disputed doctrine is fairly deducible from the 
earliest authorities, as to ascertain whether it has been received 
ty^the particular school which governed the District with which 
he t hft& to deal* and has there been sanctioned by usage. For, 
'under the iliudu system of law, clear proof of usage mil outweigh 
the written text of the law . * * * 

“The highest European authorities, Mr. Colebrooke, Sir 
Thomas Strange and Sir William Macnaghten, all concur in 
treating as works of unquestionable authority in the South of 
India the Mitakshara, the Smritichandrika, and the Madliavyam, 
the two latter being, as it were, the peculiar Treatises of the 
Southern or Dravida School. Again, of the Dattaka-Mimansa 
of Nanda Pandita, and the Dattaka-Chandrika df Devanda 
Bhatta, two Treatises on the particular subject of adoption. Sir 
William Macnaghten says, that theyaivs respected all over India; 
but that when they differ the doctrine of the latter is adhered 
to in Bengal and* by the Southern Jurists, while the former is 
held to be the infallible guide in the provinces of Mithila and 
Benares.” * % 

Non-Hindu vibw of Hindu Law.— Those that are not in- 
clined to'accept the Hindu idea of a Divine origin of laws would 
have no hesitation to allow that they are based upon immemorial 
customs and usages, and call them the unwritten laws of India; 
and as being the law of the majority of the population these may 
be deemed the common law of the country. But the Hindu Law 
is not now the territorial law of Hindustan. In Hindu times the 
validity of customs was admitted* and the law of inheritance, 
marriage, &c., under the Smritis was therefore not purely territo- 
rial. The Hindus, however, had a complete code of laws, both 
adjective and substantive, and the latter was discussed under 
eighteen heads called topics of litigation, which resemble the 
actions of the English common law. 
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* Branches of Hindu Law, now in force.-rTJnder the British 
rule the Hindus have been suffered to be governed by their own law 
as regards succession, inheritance, marriage, religious institutions, 
and caste. (Reg. IV of 1793, sec. 15.) Hindu Law has4herefore 
become the personal law of the Hindus* 

Who are governed by Hindu Law ? — It applies to ^Hindus by_ 
birth, that have not openly renounced Hinduism by adopting any 
other religions persuasion. Buddhists, Jainas and Sikhs of India 
who had been Hindus, continued to be governed by Hindu Law, 
notwithstanding their renunciation of the Hindu religion, as there 
was no civil # law intimately connected with their religion : and 
they are still amenable td Hindu Law. The Hindus and Buddhists 
were expressly excluded frdfn the operation of the Succession Act, 
the present territorial law on the subject; and the Sikhs and 
Jainas appear to have been included under the term ‘ Hindus' in 
that Act. Hindu converts to Islumism are subject to the Mahe- 
medan law of inheritance which forms part of their divine law. 
Some difficulty had been felt about the law tfo be applied to Hindu 
converts to Christianity, there having be^n no territorial iaw on 
the subject before the passing of the Succession Act in 1865 
A. D. Hindu Law was applied to those that followed the customs 
of the Hindus in other respects. 

In the case of Fanindra Deb Raikat (11 C. S. 463) the Judi- 
cial Committee have laid down that a family that was not Hindu 
by descent and origin, but had gradually adopted Hindu customs, 
was not, on that account, to be governed in all matters by Hindu 
Law unless proved to have been introduced into it as custom: aud 
held that as the custom* of succession upon adoption was not 
shewn to have been so, the party relying upon adoption had no 
title. * * • 

Migration and School of Law. — The Schools pf Hindu Law 
applying as they do to Hindus of particular, ^localities, may be 
called quasi- territorial. Hence it is the prima-facie presumption 
that a Hindu is governed by the school of law in force in the 
locality where he is domiciled. But this presumption may 
be rebutted by proof that the family to which he belongs 
had migrated from another province in which a different 
school prevails; for, in such a case, the presumption of law 
is in favour of the retention by the family, of the law and 
usages of the country of its origin. But this presumption 
again may be rebutted by proving that the family has adopted 
the law and customs of the place of its domicile, and then it will 
be subject to the School prevailing in that place. (Rain versu $ 
3 
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•Chandra, 20 C. S.jl 409 ; Soorendra versus M. Heeroomonge, 
10W. R., P. C., 35 ; Sukkea versus Gunga, W. R., G., 56.) 

The mode in which the religious ceremonies are performed 
is relied on us the test for determining whether a family proved 
to have migrated from one province to another, adheres to the 
law of the former place or has adopted the doctrines prevalent in 
the place of its new domicile. (Rutchputty versus Rajendra, 

2 M. I. A., 102 ; R. Padma versus B. Doolar, 4 M. I. A., 269 ; 
R. Srimuty versus R. Koond, 4 M. I. A., 292 ; Ram versus Kaminee, 
6 W. R., 295.) 

Statutes on Hindu law.— The Hindu law has ( to a certain 
extent been modified and supplemented, jf 1) by legislative enact- 
ments, and (2) by judicial decisions % of the highest tribunals in 
England and India. 

The Acts relating to Hindus are— Act XXI of 1850, cited 
as the hx *loci Act, which repeals those provisions of the Hindu 
and the Maliomedan laws, that exclude from inheritance persons 
professing a religion different from that of the person, succession 
to whose estate is in dispute ; 

Act XV of 1856, which legalizes the re-marriage of Hindu 
widows in certain cases, and declares their rights and disabilities 
on re-marriage ; 

And Act XXI of 1870 called the Hindu Wills Act and Act V 
of 1881 called the Probate and Administration Act, which extend 
o Hindu Wills certain provisions of the Succession Acjjt with some 
additions and alterations. 

Case-law. — I now come to the mast important source of the 
present Hindu law, namely, the case-law consisting of the decisions 
of the Judicial Oo/nuiittee of Her Majesty’s Privy Council, and of 
the Highest Courts of Justice in this country. These have prac- 
tically superseded the Nibandhas or Commentaries. These deci- 
sions immediately* affect the parties to suits, but as precedents 
they are ♦binding on the entire community. In applying the law 
to particular cases, the judges expressly or by necessary implica- 
tion enunciate what the law is : and the view of the law expressed 
and acted upon by them serves as a guide in similar cases arising 
subsequently, and is taken to have a binding force. An expression 
of opinion on a point of law, not necessary to be determined for 
the purpose of deciding the case, though respected, is not consi- 
dered to be binding and is called an obiter dictum . 

European authorities and judges.— The Hindu law as con- 
tained in the Commentaries is silent on many points of detail, and 
the judges of the superior courts have had to supply this deficiency 
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by laying down rules on such points as they f were called upon tq 
decide. The administration of Hindu law by the English judges 
shows forth in a clear light the administrative capacity, the in- 
domitable energy, the scrupulous care and the strong common 
sense, of the English nation. They «commenced to administer 
justice with the aid of Pundits appointed to advise them on 
Hindu law. Within a short time the leading treatises and a 
few others were gradually done into English by Sir W. Jones, 
Mr. Colebrooke and Mr. Sutherland. Systematic and concise 
treatises on Hindu law were also composed by Sir P. Macnagbten, 
Sir T. Strange and Sir William Macnaghten. The opinion of 
these learned text-writers is respected as being based upon con- 
siderable research, and* consultation with learned pundits. It 
cannot but be admitted by an impartial and competent critic on 
perusing the reports of cases, that in the majority of instances 
the conclusions arrived at by the English judges are perfectly 
consistent with the law and feelings of the Hindus. But there 
were difficulties almost insurmountable J>y foreigners in the 
way of a correct understanding and appreciation of the argu- 
mentative works on a system of ancient law suited to the 
condition and the feelings of a people, opposed to their own; 
especially when they had no access to the original books, and 
the principles of the system of reasoning, followed by the Hindu 
writers. The rules of Hindu law on many points seemed to 
the English lawyers to be vague and capable of any interpreta- 
tion. Where therefore arguments pro and con seemed to them 
to be equally balanced on any particular point of law they would 
naturally be disposed to* adopt a view that accorded with their 
own feelings, associations and 2 )rcesum P^ lones hominis , but which 
might be altogether opposed to the Hindu view* # 

In this connection should be read the following* observations 
made by the Judicial Committee in the case of Runguma v . 
Atchama, 4 M. I. A., 1 (97) : — “ At the same time it is quite im- 
possible for us to feel any confidence in our opinion upon a 
subject like this, when that opinion is founded upon authorities 
to which we have access only through translations, and when the 
doctrines themselves, and the reasons by which they are supported 
or impugned, are drawn from the religious traditions, ancient 
usages, and more modem habits of the Hindus, with which we 
cannot be familiar.” 

The learned writers mentioned above who are called European 
authorities on Hindu law, are entitled to the gratitude of the 
general body of Hindus for having brought to light, as it were, 
their law which had been locked up in a dead language, the 
knowledge of which was practically the monopoly of the Br&hma- 
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nic.il hierarchy, who^would teach it to none but the members of 
the regenerate classes. 

Sanskrit learning. — Although the members of all the re- 
generate * classes were entitled to learn the Sastras, yet the 
Br& hmauas claimed for themselves the -exclusive privilege of 
leacm/ng them. The regenerate classes other than the Brdlmianas 
Jiave almost disappeared or become reduced to the position of 
Sudras; so that in Bengal if the Br&hmanas, a few Rajputs claim- 
ing to be Kshatriyas, and the Yaidyas claiming to be a mixed 
regenerate class, be excepted, the rest of the Hindus who form the 
majority are either Sudras or inferior to them. The Brdhmanas 
were so jealous of their exclusive privilege of Sanskrit learning, 
that even the Pundits who accepted tlft? appointment of professors 
in the Government Sanskrit College of Calcutta, established 
in 1824 A.D., and who were on that account considered heterodox 
by the more orthodox members of their own class, could not be 
induced to impart instructions to students belonging to other 
than the twice-born castes, so that the Government was at first 
compelled to adopt the rule that none but boys of the regenerate 
classes could be admitted as students of that College. It was 
in 1848 A.D., that the Kdyastlias, and later on other classes of 
Hindus, obtained the privilege of becoming students of that College. 
It was, however, not so much by the action of the Government in 
conferring the privilege on all Hindus, of rending in the Sanskrit 
College, as by the action of the Calcutta University in making 
Sanskrit the compulsory second language for Hindu students, that 
Sanskrit learning has been disseminated amongst Hindus. Pre- 
viously Sanskrit was not taught in ohr English schools, and the 
result was that the Hindu students of all classes, educated in 
those school*, who had graduated before 1869 A. D., were as a 
general rule ignorant of the classical language of their own 
country. • « 

Her Majesty, "Defender of Hindu Faith.— The people of the 
present day are not aware of the moral tlnaldom and the religious 
disabilities under which the general body of the Hindus laboured, 
and which have been, and ate silently and gradually being, removed 
by the benign influence of the British rule. It is indeed a very 
high privilege conferred by the British Government on the general 
body of the Hindus, that they do now enjoy an easy access to their 
sacred books which were beyond the reach not only of the ordi- 
nary people but also of the Hindu students of the former English 
schools without Sanskrit ; and such was the ignorance of the 
religious truths taught in the sacred books, that the English- 
educated Hindus bad their faith iu their religion considerably 
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weakened, and some of them had recourse ip other systems of 
faith. But with the revival of Sanskrit learning, there has been 
a revival of the Hindu faith. And as it is during Her Majesty’s 
prosperous and glorious reign, that this grand consummation has 
taken place, Her Majesty may property be styled the Defender 
of the Hindu Faith. The Hindu religion being moulded on the 
principles of asceticism, the revival of the Hindu faith can by no 
means be politically dangerous, as it is erroneously thought by 
some persons. 

Tying up of property, and alienation.— -The law of an indepen- 
dent country may be taken to represent the character and feelings 
of the people. For instance, the English law is said to abhor 
the tying up of property!* And regard being had to the fact 
that England is a commercial and manufacturing country, that 
its people are characterized by prudence and self-reliance, and 
that a high tone of morality is generally prevalent amongst them, 
the above feature of the English law is required by the exigencies 
of English society and is conducive to its welfare. But the same 
rule cannot be applied to India, where the state of thing*? is quite 
different, and where the tying up of property was tlie general 
rule, and alienation of it could be justified only for special causes. 
If we bear in mind that India i&au agricultural aud not a commer- 
cial nor a manufacturing country, that its people are more 
subjective than objective, that the caste of the Hindus debar 
them from the freedom of choice in respect of a calling or occu- 
pation, tha? the father gets his minor sons married, and that the 
sons look to the ancestral property for the support of themselves and 
of their family, we couth ot entertain any reasonable doubt that 
the rule of Hindu law which imposes limitations on the father’s 
right of alienation of the ancestral property, except for legal 
necessity, was the most salutary one. And what the exigencies of 
Hindu society require, and whether it requires* a ‘change in the 
law, are questions most difficult to solve. And I may sa^ without 
meaning any offence that the effect of an exclusive English 
education lias been more or less to anglicize its Hindu recipients 
in their ideas and feelings, and to create a wide gulf between 
them and the bulk of the Hindu community who retain their old 
habits of thought. 

The safest principle to follow seems to be that the Hindu 
law as it is should in all cases be adhered to, and no change should 
be introduced under the pretext of interpreting the same: 
the Legislature may be appealed to should any rule of law require 
a change. 

It is remarkable that as regards the treatment of debtors and 
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creditors the Legislature and the Highest Tribunals appear to4>e 
guided to a certain extent by opposite principles. While the 
Legislature thinks that in this country the debtors should be 
protectee} against the creditors, and passes such Acts as the 
Ohhota-Nagpore Encumbered Estates Act, the Oudh Encumbered 
Estates Act, and the Deccan Ryots Relief Act, for the protection 
of the debtors, and recognizes the same principle in framing 
the Bengal Tenancy Act which does not allow the voluntary transfer 
of occupancy rights; our courts of justice are changing the 
Mitakshara law by enabling the father's creditors to seize and 
sell the family property, and to deprive the family of its hereditary 

source of maintenance. i « 

• 

Development of Hindu Law bjf our Courts. — As you are 
required to read certain chapters of the Mitakshara and the 
Dayabhdga, I think it my duty to point out to you the principal 
points in which there seems to be a divergence between the 
Commentaries and the judicial decisions. They are as follows : 

1. That there i^ no distinction in Bengal between the grand- 
parental or ancestral and the father’s self-acquired property as 
regards his power of alienation when he has male issue. 

2. That the Hindus governed by the D&yabh&ga School, 
and others in respect of their separate property, have the power 
of testamentary disposition. 

3. That in Bengal a son has not even the right to mainten- 
ance as against his father possessed of ancestral property. 

4. That according to the Mit&kshar& School the son’s 
interest in the ancestral property \s liable for the payment of 
the father's debts if not contracted for an illegal or immoral 
purpose. 

5. The «alterhtion in the order of succession according to 
the Ddyabh&ga and its well-understood traditional interpretation. 

6. The curtailment of the rights of females under both the 
Schools of law, ariU especially of those under the Mitaksharfi law 
by extending the D&yabh6ga principles to them. 

7. The theory that an adopted son is entitled to all the 
rights and privileges of a real legitimate son, save and except 
those that have been expressly withheld from him. 

You will observe that the second and the third propositions 
depend upon the first, which again seems to have been arrived at 
by a misapplication of the doctrine of factum valet . A careful 
perusal of the second chapter of the Dayabhdga will convince 
the reader that the father’s estate in ancestral immoveable property 
resembles ( the widow’s estate’ with this difference that the res- 
trictions on the father’s right of alienation except for legal 
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necessity are imposed upon his estate for th* benefit of his male 
issue, whereas the limitations on the widow’s estate form the 
very substance of its nature, and are imposed upon her not 
merely for the benefit of reversioners. If the intention of the 
founder "of the Bengal School had beenito imply that a father is, 
as against his male issue absolute master ot the ancestral real 
property, he would not have entered into a long discussion in 
order to maintain that on partition of such property, the father 
is entitled to a share twice as much as is allotted to each of his 
sons. To argue out at great length that the father on partition 
of ancestral property is entitled to a double share, and at the 
same time to*declare him the absolute owner of the ancestral 
estate, would be like the savings of a madman, to use a favorite 
expression of the Hindu commentatois. The misapprehension 
appears to have arisen from the extension to ancestral property, 
of the doctrine of factum valet which relates to the property 
acquired by the father himself. 

The acute English lawyers that were, connected with the 
Supreme Courts, either as judges or as advocates, are responsible 
for some of the changes noted above. The Supreme Court had 
to deal mostly with the Bengal school, and its decisions were 
respected by the Sudder Court that had to administer three 
schools of Hindu law, prevalent in the territories within its juris- 
diction, in the greater portion of which the Dayabhaga is 
followed. The judges and the pleaders of the latter court were 
more familiar with the Bengal law, and unconsciously extended 
the Dayabhaga rules to the Mitdkshard cases. And when this 
had been done iu some cases, •and the correctness of the decision 
was then called into question, it was held to be too late to re-open 
the point : for, communis error facit jus . . 9 % 

In early times women laboured under great disabilities, the 
Mit&kshara confers on them rights and privileges, so as to place 
them almost on a par with men. In some respects women are 
placed by the founder of the Bengal School in a more favorable 
position than what they occupy under the Mitakshara, but it is 
fenced in by limitations. The Mitdkshari females have been sub- 
jected to the Bengal limitations, while the advantageous position 
enjoyed by the Bengal females could not be given them. Under 
both the schools, however, the law relating to females appears to 
have been construed rather against them. It may be that the 
Anglo-Hindu lawyers could not conceive the ide& that in India 
which is so backward in material civilization, females could enjoy 
privileges that were denied to them in England. 

The order of succession according to the Bengal School has 
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also been changed *upon the assumption that it is based entirely 
upon the pinda theory introduced by the founder of the school* 
And the theory has been so explained as to render the order of 
succession expressly laid down by Jinnitav&hana, inconsistent 
with the theory attributed- to that acute logical writer. Accord- 
ing to the present view, a fraternal nephew’s daughter’s son is to 
be preferred to the nephew’s son’s son, a cognate taking in pre- 
ference to an agnate of the same degree, although they would 
succeed in the reverse order to the estate of the brother and the 
nephew, through whom they are related to the propositus: a 
somewhat unique development of law, opposed to the very spirit 
of Hindu law and unkuown to any other system of Jurispru- 
dence. It is a doctrine to which no Hindu Pandit versed in 
Hindu law, can be found to give his assent. 

Stare decisis. — Whilst making the above observations, I must 
ask you to specially note that the law hs laid down in the decided 
cases must be accepted for the present as settled law, and justice will 
be administered in the courts in accordance therewith, so long 
as they are not upset by authority. When a particular view of 
law has been taken in a series of cases, the judges though con- 
vinced of its erroneousness, think themselves bound to follow it, 
for otherwise they might disturb innumerable titles. But having 
regard to the facts that the people in this countiy tenaciously 
adhere to their customary law, that they do oftener consult the 
pundits than lawyers on matters of Hindu law, that justice is 
administered by the highest tribunals in a language stVnnge to the 
people, and that the case-law is not made accessible to the people 
by translating the reports of cases’ into their language, it is 
doubtful whether the strictest adherence to the maxim stare 
decisis is justifiable in all matters. 
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1. But the sapinda relationship ceases in the seventh degree 
(from the father) ; the samunodaka relationship, however, ceases 
if the descent and the name are unknown. — Manu v. 60. 


* I frftraraT g ipDr *rait firfinret i 

sranret* sranc ti fi rar m T g ar- 

w»tg?ra*t»n 

2. But the sapinda relationship ceases in the seventh degree 
(from the father) ; the samdnodaJca relationship, however, ceases 
after the fourteenth, according to some it exists if the descent and 
the name are remembered : the word gotra is declared to com- 
prise these. — Yrihat-Manu*cibed in the Mitakshara 2, 5,6. 

3 i srfq«runr: Ptcitot: facu ^if «jrenc i 

i cr^iruft ipflf 

«i^n% uht n 

3. The paternal great-grandfather, the paternal grandfather, 
the father, the man himself, liis brother of the whole blood, his son 
and son’s son and son’s son’s son by a woman of the same tribe : 
all these participating in undivided ddya or heritage are pro- 
nounced sapindas. Those who participate in divided ddya or 
heritage, are called sakulyas. Male issue of the body being left, 
the property must go to them : on failure of sapindas , the sakulyas ; 
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in their default the preceptor, the pupil, or the priest ; in default 
of these, the king ; shall take (the property.) — Baudhdyana cited 
in the D&yabhdga xi, i, 37. 

The'author of the D&yabhfiga takes the word “ ddya ” in 
this text, to mean pinda oe funeral oblation. See D.B., xi, i, 38. 

e i unwn g q* ' ^4* fw | 

•qg*P II 

fijfa *nj 5|T IT 

fig: — Cl^-V 8 *! 

4. To three must libations of water be made, to three must 
j pinda or oblations of food be presented; the fourth is the giver of 
these offerings : but the fifth has no concern with them. Whoever 
is the unremote from (among) the sapinda, his property becomes 
his. After him the sakulya is the heir, (then) the preceptor or 
the pupil. — Manu ix, 186-187. 

The third line in the above extract from Manu has been 
translated by Colebrooke, thus, — “ To the nearest sapmda the 
inheritance next belongs.” I have given the literal rendering 
for the purpose of shgwing the peculiar wording of the line, such 
as requires grammatical explanation. The text is cited in the 
Mit&kshara 2, 3, 3, and Yisvesvara Bhatta and B&lambhatta, the 
tw'O commentators of the MitSkshara, have explained the above 
text of Manu, while commenting on that part of the Mitakshar&, 
where the same is cited, thus : — 

“*r: *rffJgT?T sprcre*” “ensr” “w an®” 

qfMWfofu r mn “?pr i faShPOTf * i 

“Whoever is the unremote ’’ i.e., nearest “ from (among) the 
gapinda, his,” i.e-, the nearest tapinda’s, “ property becomes his,” 

the nearest sapinda’s “ property.” — Yisvesvara Bhatta. 

«ftnsrrf^f<T ^ifsiwwFfUir nsjy w?t i wftwm 

iwfr I^WWft | 

The ablative case in the word “ from (among) the tapinda 
is used in the genitive sense, agreeably to (the aphorism of Panini 

the celebrated grammarian) 'gofimw &o., accordingly the mean- 



Ch. if.] SAPIHDAS ACCORPING TO THE MITAK8HARA. 27 

ing is,— •“ Whoever is unremote , 39 i.e?., nearest “of the sapinda, 
Mb / 3 i.e., the sapinda' s “property becomes his, i.e., the nearest-of- 
th e-sapinda’s “ property/* — B£lambhatta. 

These are merely grammatical comments, but the ,rule in- 
tended to be laid down is what is clearly expressed in Colebrooke’s 
lucid translation of the text, given above. The context of the 
Mitaksliara, in which the above text of Manu is cited, shows 
beyond the shadow of a doubt that the word sapinda in that text 
is taken by the Mitdkshara in its etymological sense of any rela- 
tion near or distant, and that the rule applies to heirs of all des- 
criptions whether sapinda s technically so called, or samanodakas , 
or sagotras or ^bandhus. Hence the suggestion made by some writer 
that Vis ves vara Bhatta aAd jstelainbhatta mean to indicate by those 
comments that two persons must be sapitidas of each other, in 
order that they may inherit from each other, — is not only fanciful 
but simply absurd, being founded as it is upon the erroneous 
assumption that the word sapinda in the above text of Manu 
bears the limited sense of relations within seven degrees or five 
degrees, — an assumption contrary to the Mitak&h&ra which those 
commentators are elucidating. 

i nfwtfwcn: i sn^rsjcuwj i 

5. But these whose property is undivided, are pronounced 
sapindas. — Brahma-Purdna. 


DJEEINTTIONS. 

Sapinda. — The term sapinda means one of the same pinda . 
The word pinda is used in various senses : it signifies thickness, 
mass, a ball, food, body, and a ball composed of rice, &o., presented 
to tbe manes of ancestors. • 

In tbe Hindu law books tbe term has-been used in two 
different senses : in the one sense, it means a relation et>nn$$£gjj} 
throi^g^tjie same body ; and in the other, it means arelation 
connected through funeral oblations of food. 

According to the AKit&ksharA — In tbe Mitdkshard the term 
sapinda is used in the sense of, one pf the same body , i.e*, a-bXood 
region* In this literal sense the "term would include all relations 
however distant. But this derivative denotation of the term, is 
curtailed by a technical limitation ; and so it includes relations 
witljjn # 1 $ seventh degree according to the Hindu mode of com- 
motion. Then again there is tins further restrictlbn that this 
term when used without qualification, sigoi&oa relations 
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only, i.e., the relations of the same gotra, tbo, .relations of a dSf- 
%iS kMtr# being included und§r, the, term MuiM- 

According to the Mitakshard, therefore, the sapmdas of a 
person are, his six male descendants in the male line, six male 
ascendants in the male line, and six male descendants in the male 
line of each of the six male ascendants,— altogether forty-eight 
relations. (See table infra p. 32.) 

The wives of t hese relations as well as of the person himself 
are hia sap inla sTT^e sacrament of marriage is believed to con- 
stitute physical unity of persons of the husband and the wife. 

Computation of degrees. — The Hindu mode of computation 
of degrees is different from the English mode which is adopted 
in the Succession Act, Sections 21 an& 22, and according to which 
you are to e xc lude the propositus, and to count each ancestor, and 
each descendant lineal or collateral, as one degree. Ac cording 
to tbe Hindu mode which is called the classificatory modej you 
are to count the propositus as one degree, ancllhen. count his as 
many ancestors as •will make up the given number, taking each 
ancestor as one degree, and then count as many descendants of 
the propositus himself, and of each of the said ancestors, as 
together with the propositus or that ancestor respectively, will make 
np the given number. In the above enumeration of the male 
sapindas according to the Mitakshara, you have an instance of 
relations within seven degrees ; and in the enumeration given 
below, of the first class Dayabliuga sapindas, you have an instance 
of relations within four degrees. * 

In this connection, I should draw your attention to a Madras 
decision (7 M.S., 548) in which it hds been held that a person’s 
maternal grandfather’s brother’s daughter’s daughter is beyond 
• five degrees g,nd therefore eligible for bis marriage according to 
the Mitakshara. It is difficult to understand bow she could be 
held to be beyond five degrees except according to the English 
mode of computation of degrees. The Hindu judge who was a 
party to'that decision appears to have been “ a lawyer without 
Sanskrit ” j otherwise, the error would not have crept into the 
judgment. 

According to the Diyabhdga. — The above definition of 
aapinda is not altogether lost sight of, in the Dayabhdga. But 
the author of that treatise explains it to relate to marriage, 
mourning, Ac., and not to inheritance. For the purpose of in- 
heritance, he takes the word aapinda in the sense of one connected 
through the same funeral oblation. 

According to the DiyabbSga as understood by the Poll 
Bench in the case Of Guru Qobinda Shaha Mandal, 5 B. L. B., 
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1&,=13 W. R., F. B., 49, the term sapinda includes three classes 
of relations. 

The first class includes those relations of a person with 
whom that person, when deceased*, and after the sapvndtkaran 
ceremony, partakes of undivided oblivions. They are his three 
male descendants in the male line, three male ascendants in the 
male line, and three male descendants in the male line of each of 
the three male ascendants : or in other words, the son, grandson 
and great-grandson ; the father, grandfather and great-grand- 
father ; the brother, brother’s son and brother’s grandson ; the 
paternal uncle, his son and grandson ; as well as the paternal 
granduncle, his son and'grandson ; — altogether fifteen relations. 
The wives of these relations as well as of the person himself are 
his sapindas in this sense. It is worthy of remark that'the 
Hindus living in joint families could not conceive an idea of 
heaven without joint family, the first class sapindas are in fact 
the members of the joint family, associated together in heaven 
after death. (See table infra p. 30). , 

The second class comprises those relations of a peraQftjyhftt 
present oblations participated in by that person, when deceased, 
but' do not partake of Undivided oblations with him. They are 
the daughter’s sons, of the person htt&self, of his three paternal 
ancestors, as well as of the son and grandson of the person him- 
self and his three paternal ancestors, — altogether twelve rela- 
tions. (See table infra p. 31). 

The third class comprehends the three maternal grandsires, 
to whom the deceased was bound to offer oblations, and those 
relations, tl}at„present oblations to them. They are the three 
maternal grandfathers, three male descendants of each of them, 
and the daughter’s sons of the three grandsires an<} of. two male 
descendants of each of the three grandsires,— altogether twenty- 
one relations. (See table infra p. 32). , • 

You will yourself be in a position to draV out the list of 
relations falling under each class mentioned above, if you bear in 
mind the following propositions in connection with the Pdrvana 
Srdddha ceremony, namely, (1) A person is bound to offer 
funeral cakes to his three immediate sagotra ancestors' male as 
well as female, and to his three immediate maternal male 
grandsires. (2) A person after his death, and after the sapindt- 
fcarana ceremony partakes of undivided oblations with his three 
sagotra male ancestors with whom he is united by that ceremony. 
The sapindas of a person are (according to the Full Bench) those 
relations with whor x takes ..of— undivided oblations, those 
who offer oblations enjoyed by him, those to whom he was bound 
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to present oblations* as well as those who offer oblations to those 
to whom he was bound to present oblations. 

In connection with this subject it ought to be particularly 
borne ilk mind that if a person die during the lifetime of one or 
two of his three immediate sagotra ancestors, then his sapindi - 
karana ceremony which must be performed with three sagotra an- 
cestors, is to be performed by uniting him with two or one respec- 
tively of his paternal ancestors further removed than three 
degrees. Thus, most, if not all, of the sakulyas may come under 
the first class of sapindas. 

According to all the Sanskrit commentators, the term sapinda 
in the sense of connected through funeral oblations,* includes the 
first class only. And it is extremely doubtful whether the author 
of the D&yabhaga intended to apply the term to all, if to any, of 
the latter two classes, except in a secondary sense. Siikrishna 
the commentator of the Dayabhaga and author of the Daya- 
krama-sangraha, however, refuses to call them sapindas in this 
sense. * 

Sakulya — The term sakulya means one belonging to the same 
kula or family, and designates two groups of heirs according to 
the D&yabhaga. The first group of sakulyas of a person com- 
prise the 4th, 5th and 6th male descendants in the male line of 
that person and of his father, grandfather and great-grand- 
father ; as well as the 4th, 5th and 6th paternal male ancestors 
in the male line, and six male descendants in the male line of 
these ancestors; altogether thirty-three relations.* The term 
sakulya therefore includes those male sapindas according to the 
Mifc&kshara, that do not fall unde* the first class Dayabh&ga 
sapindas as enumerated above. The term sakulya is not used in 
the Mitalfsbara for denoting any class of heirs. 

Besides the above meaning, the author of the D&yabh&ga 
puts upon tbe.term sakulya another sense in which it includes the 
group of heirs also called samdnodakas . 

The«following tables will help you in understanding the 
sapinda and the sakulya relationship. 

The first class Ddyabhdga sapindas . \ Lf 

G a F 13 — S, 3 

Gl F 8 -S, — S 10 — S n 



-S, 





Ch. ii.] 


SAKtJLYA AMD DAYABHAOA 8AFIMDAS. 


31 


The second class Ddyabh&ga aapindas. 
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The third class Ddydbhiiga sapindas. 
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The first group of SaJculyps. ' 
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Sam&nodakas. — The term samdnodafca includes all agnatic 
relations of the same gotra or family, within fourteen degrees 
calculated according to the Hindu mode of computation ; that is 
to say, thirteen male descendants in the male line, thirteen 
similar ascendants, and thirteen similar descendants of each of 
these thirteen ascendants, excepting, ho wever, those included under 
the terms sa'pinda and the first group of sakulya. According to 
some, it comprises all such sagotras or agnatic relations whose com- 
mon descent, and name arerreihembered. The meaning of the term 
samanodaka is the same as sagotra , in the Mit&kshara : but in the 
Dayabhagd, it is limited as mentioned above. * * * 

Sagotras. — Two persons are sagotra, or of the same family, if 
both of them are descended in the male line <£rom the riski or 
sage after whose name the gotra or family is called, 'however 
distant either of them may be from the common ancestor. Every 
Hindu knows the gotra to which he belongs. 

The later Br&hmana writers say, that properly speaking 
Brahman as alone belong to some gotra or other as being descended 
from the rishi who is the founder of the gotra or family ; but the 
three inferior tribes have no gotra of their own. But this theory 
seems to be opposed to admitted facts. For Visvami^^ who was 
a Kshatriya by birth, and Vasishtha who was not a pure Br&h- * 
mans by birth, are admittedly founders of gotra*, or ancestors of 
many founders of gotras . 
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Thus a text of S3umti cited by Raghunandana says 

nfbs-snmniq?r-yPTt- rfl^ « KTfc ’si i 
VWVT WRI WHTW ITTm WT^TT^C wi ll 

Which means, — "The sages,— Jamadagni, fiharatvaja, Yisvi- 
mitra, Atri, Gotama, Yasistha, Kdsyapa, and Agastya — were 
progenitors of gotras : those that were descendants of these, are 
known to be the gotras” 

The fact that persons of different castes have the same gotras , 
rather proves that the caste system itself* is a later institution or 
classification based upon occupations and' qualifications,— a theory 
. supported by many Sanskrit works of authority* 

{ The sam&na-pravaras are descendants in the male line of the 
three paternal ancestors of the founder of a gotra . The term is 
used in the Dfiyabhdga, but not in the Mit6ksbar£. Raghunan- 
dana cites the explanation given by Mddhava-Achdrya of the 
term pravara , thus, — Jpft-UVTOTO *nw- 

wufc i, — which means " Mddhava-Acharya says, that pravara is the 
group of sages distinguishing the sage who is the founder of a 
gotra ” It seems that two different gotras may have the same 
name, and they are distinguished from each other by their pravaras . 

BANDHUS. 

Bandhu. — The term bandhv is used in the Mit&kshard, and 
not in the Ddyabhaga, to designate a* class of heirs ; and according 
to the Mitdkshara it means and includes, as I have already said, the 
bhinna-gaira K sapi\idas or relations belonging to a different family. 
The meaning of the term sapinda is explained in the Mitfikshari 
while commenting on the slokas of Y&jnavalkya’s Institutes, in 
which the qualifications of the damsel to be married by a man 
are dealt with. It is declared that the intended bride must, 
amongst others, be non-saptnda, must not belong to the same gotra 
or pravara , and must be feeycmiihe fifth, and the seventh degree 
from the mother and the father respectively. 

Meaning of Sapinda in MitdkaharA— In explaining the term 
non-sapinda, the Mit&ksbara says that the word sapinda means 
one connected through the same body, i.e., any blood-relation 
however fljStmt. It is observed that the husband and the Patni or 
lawfully "wedded wife become sapindas to each other in this sense, 
because a text of revelation says that the sacrament of marriage 
Unites them “ bones with bones, flesh with flesh, and skin with 
skin.” It is erroneous to say that they become sapindas through 
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their child; for, if that were so, they should not be sapindas 
before childbirth, whereas the true theory is, that they beto me 
sapindas from the moment of their marriage. . jr 

After giving the above exposition, the Mit&kshaWL says that 
wherever the word sapinda is used yi that work, it should be 
understood in the sense of a blood-relation. 

The Mit£ksbar& then goes on to observe that the qualification 
n on -wLnrnd a applies to all castes, but the qualification of not 
belonging to the same gotra or pravara applies to the regenerate 
classes only. 

Sapinda relationship for Marriage.— It is next observed that 
in explaining the word iion-sapinda it has been said that sapinda 
relationship means immbdixte or mediate connection through the 
same body, but as such connection may be taken to exist between 
all persons, marriage itself would be impossible; hence, YSjnaval- 
kya has declared that the bride should be “ beyond the fifth and 
the seventh degree from the mother and the father respectively.” 
The Mit&ksliara. adds that sapinda relationship should be taken to 
cease beyond those degrees, evidently meaning, for the purpose 
of marriage ; and then explains the mode of computation of 
degrees (which I have already explained), and goes on to observe 
that the same mode should be adopted in all cases (of contem- 
plated marriage.) 

It should, however, be specially noted that the Mitdkshatti 
does not say whether or not, the lines of the six and the four 
ancestors of the propositus on the paternal and the maternal side 
respectively, may pass through males or females or both indif- 
ferently, although it is admitted on all Bides that the lines of 
descent from those ancestors may pass though males or females 
or both, without any distinction. But in illustrating the mode of 
computing the degrees, the Mitdksbara refers only to the lines of 
the father’s and the mother’s male ancestors in the male line. 

% Conflicting texts noticed. — The MitdksharA then cites a text 
of Vasishtha which says — ‘‘The fifth or the seventh Ifrom the 
mother and the father respectively (may be married),” — and a 
text of Paithinasi, which says — “ (A girl may be taken in marriage, 
who is) beyond the third from the mother and the fifth from the 
father ; ” — and explains these texts away by sayiug that they do 
not intend to authorize marriage of girls distant by lesser number 
of degrees (given in these texts) than in the above sloka of 
Y&jnavalkya, but they intend to prohibit the espousal of the girls 
of nearer degrees indicated in them. 

BeconoUiation unsatisfactory — The above mode of recon- 
ciliation, adopted by the Mit&kshara does not appear to be satis- 
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factory at all, nor is the view put forward by that treatise, respected 
and flowed in practice. The customs and usages relating to the 

{ >rohib*yed degrees for marriage, are so divergent in different 
ocalitiei^ and among different tribes and castes, that it may be 
safely affirmed that as regards marriage, the written texts of law 
found in the Smritis and the Commentaries are nowhere followed 
in practice. 

Conflicting rules on prohibited degrees. — If prohibited de- 
grees for marriage be taken, as the standard of aapinda relation- 
ship, then it would extend to eight degrees on both the mother’s 
and the father’s side, according to Manu ; to five and seven degrees 
respectively on the mother’s and the father’s side,’according to 
Ydjnavalkya; to four and six degrees Respectively on the mother’s 
and the father’s side, according to Vasishtha; and to three and five 
degrees respectively on the mother’s and the father’s side, accord- 
ing to Paithinasi ; and to still lower degrees on the two sides 
according to custom prevailing in many places and among many 
classes of people. 4 

It should be remarked that as damsels belonging to the same 
gotra are separately prohibited to the regenerate tribes for mar- 
riage, the sapinda girls on the father’s side, who need be con- 
sidered for the purpose of marriage among these tribes, are those 
that are cognate to the bridegroom, that is to say, between whom 
and the bridegroom females intervene. But as regards the S'udras 
who form the majority of Hindus, both the agnate and the cognate 
sapinda damsels should be taken into consideratioh in this con- 
nection, for, they only are prohibited to the Sudras. 

As regards the regenerate tribes*, the only rule of prohibited 
degrees for marriage, which seems to be followed in all parts of 
India, is/'thit a damsel of the same gotra with the bridegroom 
is not taken in marriage. 

Marriage usages, contrary to S Astras.— But it v should 
specially, noticed that as regards pi ohibited degrees outside the 
gotra 7 that is to say, girls who are bhinna- gotra sapindas, or rela- 
tions belonging to a different family, the usages are most 
divergent. We have already seen that the Rishis or lawgivers 
propound different rules on the subject. If we now turn to 
the actual practice observed by the people, we find that even 
amongst the Brahmanas of Madras there is no bhinna-gotra 
sapinda relationship for marriage, at all ; because, there they 
marry even their father’s sister’s daughter and their mother’s 
brother’s daughter. So also among the Ghhatris or Bajputs 
claiming to be Kshatriyas, domiciled in Bengal and Chhofca- 
Nagpore, very few cognate girls are eschewed for marriage. The 
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rerraon appears to be, that when in a particular locality there are 
only a few families belonging to the same caste, so that/tbe 
observance of the nrohibited degrees as propounded in the Sfotras 
would render marriage itself impracticable for want of lawfully 
eligible brides, then we find a departm^ from the Sdstras, to a 
greater or lesser extent, according to the exigency. The prohi- 
bited degrees are not observed also by the Kulin Brahinanas of 
Bengal, whose so-called high position depends only on marriage 
of girls of cei tain families according to the modern and artifi- 
cial rules of Kalinism, and who are often found to contract what 
may be called incestuous marriages for maintaining their Kulin- 
ism by disregarding the rules propounded by the Sasjras, and 
explained by Raghunandana>whose authority is said to be res- 
pected in Bengal. 

The golden rule of prohibited degrees for marriage, to follow, 
therefore, in a case where the validity of a marriage is called 
into question on the ground of being within prohibited degrees, 
is, to pronounce it valid if found to be celebrated in the presence, 
and with the presumed assent, of the relations and caste people, 
notwithstanding written texts of law to the contrary, which must 
be taken to be recommendatory in character, as appears from the 
language of Manu’s text on the subject : — 

^ ut ^ m fag* i 

ut tow ftwSNrt R 

Which means, — “She, who is non-sapinda also (non-sagotra) of 
the mother, and non-sagotra also (non-sapinda) of the father, is 
commended for the nuptial rite and holy union among the twice- 
born classes/* Similarly, the Mitakshara expressly says that many 
of the qualifications of the bride, ordained by Yaina^alkya are 
directory only. 

Prohibited degrees are not Bandhus for inheritance.—* Thus 

you see that the prohibited degrees for marriag'4 can by no means 
be taken to be bhinna-gotra sapindas or bandhus for the purpose 
of inheritance, on account of the following reasons: — 

(1) While explaining sapinda relationship for the purposes 
of marriage, the Mitukshard says that wherever in that work the 
word sapinda is used, it shall be taken in the sense of one 
connected through the same body ; but it does not say that the 
restriction of sapinda relationship within seven degrees on the 
father’s side and five degrees on the mother’s side, which is 
undoubtedly laid down by Yajnavalkya for the purpose marriage, 
is to be understood as applicable for all purposes : 

(2) If the intention of the Mitakshard had been to apply the 
said restriction to inheritance as well, it would not have explained 
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the degrees of sapinda relationship again, while dealing with the 
Parana Srdddha and the inheritance by citing the text of Yrihat- 
Manu-^Text, No. 2), but would have referred to the earlies expla- 
nation of it given for marriage : 

(3) The principles upon which marriage is prohibited between 
certain relations, are not the same on which inheritance is based : 

(4) Sapinda relationship for marriage has reference to female 
relations of the intended bridegroom, whereas sapinda relation- 
ship for inheritance relates mainly to male relations, females, as a 
general rule, being excluded from inheritance : 

(5) The proposition that if A can marry B’s sister, then B 
cannot be A’s heir, is not correct ; for, a Madrasi Brahroana can 
marry his maternal uncles’ daughterwwliose brother is expressly 
recognised as an heir, and Sudras can marry within the sam e 
gotra, a girl whose brother is a tamdnodaka and as such an heir : 

(6) Sapinda relationship for marriage not being uniform but 
divergent, as shown above, cannot be the basis of a rule of in- 
heritance. which must be invariable, certain and uniform; And, 

(7) There is neither authority nor reason for excluding a 
bhinna-gotra relation from inheritance when his relationship can 
be traced, seeing that the Mitakshard says that bhinna-gotra 
eapvndas are included under the term bandhus declared heirs after 
sagotras, and that the term sapinda means any relation, and seeing 
farther that when the estate of a Br&hmana goes to his caste- 
people in default of bandhus, a very strong presumption arises 
against catting down and confining the meaning of *the term to 
some relations only, with a view to exclnde others. 

Meaning of the word Bandhu.-*- Having regard to the struc- 
ture and organisation of Hindu society founded upon the caste 
system, it appears that the Hindus have special reasons for 
attachment to even their most distant relations as well as to 
their caste people^ A well known sloka says ; — 

’crnrft nro* w n-fosfh * *rw i 

Which means, — “ He, who stands by you, on the occasions of 
joy and distress, at a time of famine or of political revolution, 
and in the King’s Court as well as in the cremation ground, is your 
Bdndhava‘or relation.” 

Thus the agnate sapindas are bandhus or relations par 
excellence, and in this Bense the word has been used in the text of 
Vishnu, dealing with inheritance. I should tell you that the 
words bandhu and bdndhava are both derived from the root 
fccmd&tsbind, and means any relation agnate or cognate. In the 



BANDHUS. 


39 


Ch. in] 

text of Ydjnavalkya (ii, 135) dealing with the Order of succession, 
the word bandhu has been used in the sense of a cognate^/the 
agnates being denoted by the term gotrajasj hence, it^neans 
cognates in the Mitdkshard. But in many texts of the Sumti the 
term appears to be used in the wider s^ise of a relation. 

Conclusion as to who are Bandhus.— The conclusion, there- 
fore, whioh appears to legitimately follow from the forgoing 
considerations, is, that the word bandhu in the Mitiksharfi means 
and includes either all cognate relations without any restriction, or 
at any rate, all cognates within seven degrees on both the father’s 
as well as on the mother's side. This view, however, is opposed 
to an obiter dictum thrown out for the first time in the Full Bench 
case of Umaid Bahadur V. &day Chand, 6 C. S., 119=6 C. L. B., 
500, and repeated in the case of Babu Lai v. Nanku Bam, 22 
0. S., 839. 

Obiter dictum on Bandhus. — It was held by the Full Bench 
that a person’s sister’s daughter’s son is his bandhu and heir, but 
it is added that his sister’s daughter’s son’s son would not be his 
bandhu and heir. The question for consideration by the F ull 
Bench was whether the sister’s daughter’s son is an heir, but 
whether his son also is an heir was not a matter for consideration by 
the Court in that case. The word sapinda was erroneously render- 
ed into “ Kinsmen connected by funeral oblations of food,” by Cole- 
brooke in his version of the Mit&kshara. This error was exposed 
by two learned oriental scholars, West and Biihler, the former of 
whom was an eminent judge, in their valuable Digest of Hindu 
law, by giving a translation of portions of the passages of the 
Mitakshard, dealing with xharriage, where the meaning of the term 
sapinda , and sapinda relationship for marriage, have been explain- 
ed. The correct view was adopted in the case of Lhllubhai Ba fMt^i 
v- jpfmi. 2 B. S., 422. The Calcutta Full Bench in tneir 

judgment in the above case followed this Bombay decision on 
that point, and then made the following observation 

“ The next question for consideration is, whether the defend- 
ant in the case that has been referred to us, stands in such a 
relation to Mooktar Bahadur (the propositus) that they .are each 
other’s . Mu p m l as as defined by the author of Mit4kshar& in Achar 
Kanda.” 

Then proceeding to explain what is intended by the above 
passage, the facts of the case relating to relationship, are referred 
to, and then, the following table is given for illustration, and the 
same is elucidated as follows 
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A is the common ancestor; B, his son is 
the pfomsitus ; 0, a daughter of A; D, her 
daughter, both dead; E is tbe son of D, and 
has a son P. r 

“ Now B aud E are sapindas to each other, 
but not B and P. Although P is within six 
degrees from the common ancestor, yet B, not 
being a descendant of the line of the maternal 
grandfather, either of P or of his father and 
mother, they are not sapindas to each other ; 
but B being a sapinda of E through his mother, they are sapindas 
of each other.” v 

Dictum inexplicable.— I have not been able to find out any- 
thing in the Achara-K&nda, in support of the above view s in 
fact, there is nothing anywhere in the Mitakshara which may 
justify the foregoing dictum . On the contrary, B being a 
relation on P’s father’s side and being within seven degrees, 
is a sapinda of P: the circumstance of two females intervening 
cannot make any difference; for, P is admittedly a sapinda , and 
E is not only a sapinda but also heir, of B. Bearing in mind 
that the word sapinda means a relation according to the Mituk- 
shara, it is difficult to conceive any case in which A is B’s 
sapinda , and at the same tune B is not A’s sapinda : it seems to 
be opposed to common sense. This somewhat anomalous view 
appears to be due to the misapprehension of the meaning of the 
comments made by Visvesvara Bhatta and Balambhatta on the 
text of Manu, (see supra , Text No. *4) &s appears from the later 
judgment referred to above. 

I shall weturfi to the subject later on, while dealing with the 
succession of bandhvs, after having treated the subject of mar- 
riage, with whicl| the present point has been mixed up. 

Village Oominunity, and the above terms. — It may be in- 
teresting to enquire into and trace the etymological meaning of 
some of the terms, and the probable connection of the same 
with the village community system, and with their explanation as 
given above. The words sapinda , sakulya , samdnodaka , sagotra 
and samAnapravara mean respectively those whose pinda 9 kulya, 
udaka, gotra and pravara 9 are common. Qotra is derived from go 
a cow and trd to protect, and means that which protects the cow, 
such as a pasturage ; Udaka is water or a reservoir of water such 
as a well ; Kulya may be derived from kula (similar to Latin colo) 
to cultivate, aud means a field or cultivated land ; and pinda 
means food. 
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• According to the rules laid down by MaAu (8, 237-239) and 
Yajnavalkya (2, 171-172) relating to the establishment of viliiges, 
there should be a belt of uncultivated land, set apart for pasture, 
at least four hundred cubits in breadth, immediately round that 
part of a village, where the dwelling houses are situated, separat- 
ing it from the cultivated land; and on that side of. this belt, 
which is contiguous to the fields, hedges should be erected so high 
that a camel might not see over them, so that the cattle might 
not trespass into the fields. 

Assuming that a single family established a new village, and 
bearing in mind that a pasturage, and a reservoir of water indis- 
pensable in a tropical couutry, are not divisible according.to Hindu 
law, we may take the worlds myotrn and m ni'hiodaka, to mean all 
members of the family, holding in common the pasturage and the 
reservoirs of water used for domestic or agricultural purposes ; the 
word sakulya to signify those members that jointly carried on cul- 
tivation ; and the word sapinda to comprise those that lived in 
common mess. When a family increased in. the number of its 
members, they would separate in mess first, and might still 
continue to hold in common their kulya or property, consisting 
mainly of land, by jointly carrying on the cultivation and dividing 
tin produce according to their shares ; and when this was felt to 
be ’uconvenient, they divided the family land, continuing, however, 
to u?e and occupy jointly the yotra or the land reserved for grazing 
the cat le, and the udakft or reservoirs of water, which remained 
common to the most distant agnatic relations. The plain mean- 
ing of th* texts of Baudhayana and of the Bralmia-Purana cited 
above, lenls some support* to* this view. 
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MARRIAGE. 

ORIGINAL TEXTS, 

i w wt =ef fqg: i 

m stow fsstraW 3hr% n *»f ‘ ^ > 1 1 

(The Mitiiksliard, however, reacts the first line of this text 
thus waftnsr w Tng-^fiuuT w *n fqg-. i) 

«f*raim g w* 1 *m?r ftfsirw- 1 

1. She, who is the mother’s nonsapinda also (non-sagotm) 
and the father’s non sagoira also (non -sapinda ) , is commended 
for the nuptial rite and holy union amongst the twice-b«rn 
classes. — Manu iii, 5. 

(According to the reading of this text, adopted bv the 
Mitakshard it would mean : — She, who is non -sapinda also of 
the mother, and non sapinda also of the father, is &c.) 

But sapinda relationship ceases in the seventh de.'ree (from 
the mother and the father); and tlie Samdnodafa relation- 
ship ceases if (common) descent, and name be nt known. — 
Manu v, (JO. * 

^ i w snfhrt g wTPHtnfltf , 

iTOj; fq<Kr-*wwwTg n i 

2. Let not a damsel be married, who is o the same gotra, 
of the same pravara, within the fifth degree orthe mother’s side, 
or within the seventh on the father’s side.— tshnu xxiv, 9-10, 

g i transit ^ i 

wnrrg ass nw # tntpra**! tg-tg i 
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• 3. Let a man wlio has finished his studentship, espouse an 
auspicious wife who is not defiled by connection with anpther 
man, ie agreeable, non -sapinda, younger in age and shorter in 
stature, free from disease, has a brother living, is born from a 
different gotra and pravara, and is beyond the fifth and the 
seventh degree from the mother and the father respectively.— 
Yajnavalkya I, 52-53. 

8 I ac wf t lfc qTScP ftlSfl^ren I I 

4. (A. man may espouse a damsel who is) the fifth and the 
seventh (in degree) on the mother’s and the father’s side respec- 
tively. — Vasishtha cited in l^ie Mit&kshara on Y&jnavalkya, I, 53. 

qj qiraiwT^ irq*nq qjqnr* ftranroers i 

fnrt^n q wnsr-Tsnna eren n qiqq: v*> • I 

?nfq ^qi frti f taft farart i 

% q qqnf*w qsq qfHcn; jgqcri Jim: it z s wn* i 

5. A damsel within the seventh and the fifth (degree) from 
among relations (bandhus^sapindas) on the father’s and the 
mother’s side respectively, should not be married, likewise one of 
the same gotra , and one of the same pravara . (Narada xii, 7). 
Those among whom marriage rite takes place within the seventh 
and the fifth? (degree) respectively, are all with the offspring 
become degraded, and reduced to the position of Sudras. — N&rada 
cited by Raghunandana. • 

i i qrari anc^ftr, qq wren qfer^r qq fiRsa*, 

area* qq fm&t qr i qakfq: i 

* 

6. Shall espouse a damsel nob belonging to the same gotra, 
shall avoid five (degrees) on the mother’s side, and seven on the 
father’s ; or three (degrees) on the mother’s side, and five on the 
father’s.— Paithinasi cited in the Mitdkshard and by Raghunan- 
dana. 

-s i s ntfUHWiv aqfar, qmqqtv 

qahrt qa, qsqf: ftqqwt *rtaqs, a^ fir afl 

qfl w , aqq«mfq qiflphrrfq, snnfaijrp> aptnrc ayc- 
qnfcsr, i tqq*qqqa-qq*pqq i 
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7. Damsels connected on the mother’s or the father’s siflo 
shafts, not be taken in marriage, up to the seventh degree ; up to 
the firbh degree, is the opinion of others : all the wives of the 
father are mothers, their brothers are maternal uncles, their 
daughters are sisters, them daughters are nieces, they too shall 
not be married, otherwise they would cause disorder ; this applies 
also to the daughter of the preceptor . — Sumantu cited by Raghu- 
nandana. 

m fiTlfl t%3T<Tfai fin i t e M fan 3 *TT II I 

8. She, who is not connected b^fuheral oblations of food 
or by libations of water, is lit for marriage among the twice-born 
classes, as also she who is distant by three gotras . — Vrihat-Manu 
cited by Raghunandana. 

1 1 f*rsrewf i 

gr im *?Nfei w n *rg: i <£.« i 

9. Let a man of thirty years marry an agreeable girl of 
twelve years, or a man of thrice eight years, a girl of eight 
years ; one marrying earlier deviates from duty, (or one may 
marry earlier to prevent failure of religious rite"). — Mann ix, 94. 

V i srm ngsR gw *r: gpgr *r srgwgfg i 
im wg fwr *5fpn g§g ■g i 

*iw ^ *rrt% f|7 3i*gt n 
«n5T fggrr^rar gi**ri st^urt wg*ftfT?r: i 
spewsft fpn#3: * fgsft OT^hrfer: || WW 3*-^ 1 

10. If a girl be not given in marriage when she has reached 
the twelfth year, her mother and father as well as her eldejr 
brother, these three go to the infernal regions, having seen her 
catamenia before marriage. That Brihmana who being blinded 
by vanity espouses such a girl, should not be accosted, and should 
not be allowed to sit at a feast in the same line with Brahmanas, 
for, he is deemed the husband of a Sudra wife. — Yama 22-23. 

i wr-*?rhntf*iT^ *faT?r, jwt mww i 
gnfNnt® =3*1^ spstotw* ^ra*ntf n f*n§wf*8*g w- 

wiwwm w i 
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* 11. (A man) shall not approach the wife 'feefore the appear- 
ance of catamenia; approaching, becomes degraded, and incurs 
the sin* of slaying a Bnihmana by reason of wasting the virile 
seed. — A'svalayana cited in the Nirnayasindlm. 

^ i Um *n<n civi i 

qai*nit to to-* ii 

wsftfsr «unrsrw i 

^*n% cj to ii < V3® 1 

12. The father, the p«fternal gran dfutlmr, the brother, a 
mknlija or member of the same family, the mother likewise; in 
default of the first (among, these) the next in order, if sound in 
mind, is to give a damsel in marriage; not giving, becomes tainted 
with the sin of causing miscarriage at each of her courses (before 
marriage); in default, however, of the (afoissaid) givers, let the 
damsel herself choose a suitable husband. — Yajuavalkya, i, 63-64. 

i firm frorurt *n<n wenwrt mwi 
TOf*n% trafroq: to: to: l ftsn 5 ^B, y= | 

13. The father, the j>aternal grandfather, the brother, a 
snlculya, the maternal grandfather and the mother : in default of 
the first atnonp these the next in order, if sound iu mind, is the 
giver of a maid iu marriage. — Vishnu xxiv, 38-39. 

\8 I fWT TOlTcJ *RI1 «TTcTT fog: | 

*nHTw! TOgrorei i ' * 

TOTeTT 5TO1% TO^Sfi VSieft Vfo 1 , * 

*m*[ ^TOifclWVr W TOJ: Wm*i || sriTO IR,* 

14. The father himself shall give a girl in marriage, or 
with his assent the brother, the maternal grandfather and 5 the 
maternal uncle, and a sakulya , a bdndhava likewise; on failure of 
all, however, the mother, if she is iu sound mind ; if she be not 
in sound mind, the people of the same caste shall give a damsel 
in marriage. — Nfirada xii, 20-21. 

VU fort qrtafo: *r*if rgfo vfcfo i 
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15. A woman Ss not entitled to independence: her father 
protects her in her maidenhood, her husband in her youth, and 
her son in her old age. — Manu ix, 8. 

I fwr, fast xrftrs, 3Tjt% I 

wit ■ gr ra wni, *r n m t HRw v=»j 

16. A woman is never entitled to independence : let the 

father protect her when maiden, the husband when married, the 
son when old, and ix their default their kinsmen. — Yaj naval- 
kya, i, 85. 1 

V& i mzn f^fo-rrsjer i 

^ rap f*nsr?rf*T^ srann n 

17. The bride is anxious for beauty, her mother for wealth, 
her father for education, her relations for family honor, (in the 
bridegroom,) and aK the rest for a sumptuous feast. 

MARRIAGE. 

Marriage necessary according to SAstrAs, exceptions.— 

The institution of marriage which is the foundation of the 
peace and good order of society, is considered as sacred even by 
those that view it as a* civil contract. According to the Hindu 
Sastras it is more a religious then a secular institution. It is 
the last of the ten sacraments or purifying ceremonies. The 
SAstras enjoin men to marry for the <purpose of procreating a 
son necessary for the salvation of his soul. According to our 
Sdstras a»m$n may not at all enter into the order of householder, 
or the married life, but may choose to continue a life-long student 
when he is desirous of moksha or. liberation from the necessity of 
transmigration oh souls, or in other words, the necessity of re- 
peated deaths and births. But you must not mistake for life-long 
students all bachelors, most of whom do not marry, not because 
they are averse to the pleasures of marriage, but because they are 
unwilling to take upon themselves the responsibilities of conjugal 
life. These do not bear the remotest resemblance to the life-long 
students that are to lead the austere life of real celibacy. 

Marriage in ancient law, and the religious principle.— In 
ancienttimes marriage involved the idea of the transfer of dominion 
over the damsel, from the father to the husband. Slavery, or the 
proprietory right of man over man, was a recognised institution 
among all ancient nations, and it appears to have owed its origin 
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to *the p atria potestas or the father’s dominion and unlimited 
power over his child. A daughter was an item of property 
belonging to her father who could therefore transfer her by sale, 
gift or other alienation like any other property, and marriage 
consisted in the transfer, in any one of * the said modes, of the 
parental dominion over the bride, to the bridegroom who -acquired 
by the transaction, the marital dominion over her. Marriage by 
capture was also based on the same principle. The condition of 
a slave, a wife, and a son or daughter, was similar in ancient law, 
and founded on the same principle of absolute dependence on the 
one side, and of unlimited power, cxtending*to even that of life 
and death, on the other. , Thjp earliest and common form- of mar- 
riage was the sale of the bride for a price paid to the father by 
the bridegroom. The father’s choice in the matter is under such 
circumstances likely to be influenced more by the amount of the 
price offered, than by a consideration of the alliance being bene- 
ficial to the daughter. This purely selfish and secular principle 
became in course of progress, repugnant to refined feelings, and 
the Hindu sages sought to establish the altruistic and religious 
principle as the only guide for the father’s selection, by laying 
down that the free gift, without any other consideration than her 
happiness, of a daughter decked with dress and ornaments, to a 
suitable husband to be found out by him* is an imperative religi- 
ous duty imposed on the father, — and by condemning the existing 
practice of marriage by sale in consideration of the sul/ca or 
bride’s price, afc being unworthy of persons having a sense of 
spiritual responsibility, and a protension to purity, whose conduct 
should be characterized by "higher principles, although that prac- 
tice might be allowed to Sudras among whom purity of conduct 
could not be expected. * * • 

Religious and secular marriages.— Accordingly the Hindu 
sages divided marriages into eight kinds for the purpose of distin- 
guishing those that are approved on account of there beiqg no im- 
proper motive on the part of any person concerned in them and are 
therefore declared to be religious, from those that are condemned 
on some ground or other, and are therefore disapproved and pro- 
nounced to be irreligious. Xu the marriage called Brahma, the 
father or other guardian of the bride has to make a gift of the 
damsel adorned with dress and ornaments to a bachelor versed in 
the Brahma or Veda, and of good character, who is to be sought 
out and invited by the guardian. In the JJaiya marriage the 
damsel is given to a person who officiates as a priest in a sacrifice 
performed by the father, in lieu of the Dakshina or fee due to the 
priest; it is inferior to the Brahma, because the father derives a be- 
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nefit, which being aS&piritual one is not deemed reprehensible. Still 
inferior is the Arsba marriage in which the bridegroom makes a 
present of a pair oi kine to the bride’s father, which is accepted 
for religious purpose only, otherwise the marriage must be called 
Asura described below. 4 Another kind of approved marriage is 
called J^rajapatya which does not materially differ from the 
Bralima, hut in which the bridegroom appears to be the suitor 
for marriage and he may not be bachelor, and in which the gift is 
made with t lie condition that “ you two be partners for secular and 
religious duties.” These are the four kinds of marriage, the male 
issue of which confers special spiritual benefit on the ancestors. 

The four disapproved and censured kinds of marriage are 
the Gandbarva, the Asura, the Raks'hasa, and the Paisacha. The 
Gdndharva marriage, which is not disapproved by some sages, 
a^Jj^ars' to be the union of a man and a woman by their 
mutual desire, and to be effected by consummation; this seems 
to be inconsistent with the father’s patna potebtas over the 
damsel, and it appears to relate either to cases where a damsel 
liad no guardian, or to cases where consummation by mutual 
desire bad already taken place, and the law requires that the 
father should give his assent to the daughter’s marriage with the 
man. The in a triage amounted to a sale of the daughter: 

the Sulka or the bride’s price wus the moving consideration for 
the gift by the father, of the daughter in 111a triage. The 
Rakshasa was marriage by forcible capture. The Pap^cha mar- 
riage was the most reprehensible as being niarriag? v ^wTgTfl by a 
man who had committed the crime of ravishing her either when 
asleep or when made drunk by administering intoxicating drug. 
You must not think that this is an instance iri which fraud is 
legalized* by Hifidu law; the real explanation appears to be that 
chastity and single-husbandedness were valued most, and so the 
.Hindu law provided that the ravisher should marry the deflowered 
damsel. It appears, therefore, that the Gandharva., the Rakshasa 
and tlie*Paisacha marriage were preceded and caused by sexual 
intercourse, in the first case with the consent of the girl, in the 
second by force, and in the third by fraud. The Asura and the 
Gandbarva seem to resemble respectively tlie Co-emptio and the 
Vsm in Roman law which, however, positively forbade the Fais&cha 
marriage. ^ 

The Hindu ideal of marriage is, that it is a holy union for 
the performance of religious duties ; hence, where the sexual 
pleasure is the predominant idea in the mind of a party to it, it 
is disapproved and is condemned as a secular marriage, as distin- 
guished from that in which the religious element prevails. The 
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custom of marriage of girls before puberty pr6ves that the idea 
of sexual pleasure is not associated with the holy nuptial rite of 
the Hindus. The legal consequences of the approved and the con- 
demned marriages, are different ; a wife married in an approved 
form becomes a Patnt , but one espoused* in the disapproved form 
does not become a Paint . According to the MitaksharA a Patnt f 
or the lawfully wedded wife, or the indispensable associate for 
religion, becomes his sapinda , and may become his heir, and 
her husband also may become her heir; whereas a wife who is 
married in a disapproved form, and consequently does not become 
Paint , does not become her husband’s sapindajfmd cannot inherit 
from her husbaud, nor can he inherit from her. 

It should be remarked that these eight kinds of marriage are 
not really eight different forms of marriage, as they are loosely 
called ; the form appears to be the same in all cases except per- 
haps in the Gandharva and the Rakshasu, namely, the gift and 
acceptance of the damsel, coupled with religious rites which are 
necessary and more multiplied in the approved ones. This form 
of gift and acceptance seems to be observed even by Christians, 
among whom it is undoubtedly a survival. 

Definition of marriage, and marriage without consent.— 

Marriage is defined by Raghunandana to be the acceptance 
by the bridegroom, of the bride, constituting her his wife. The 
bride is not, in one sense, a real party to the marriage which is a 
transaction between the bridegroom and her guardian, in which 
she is the subject of the gift. The expression 4 bride’s marriage * 
is said to be a figurative one. According to the sages a man has to 
choose a damsel agreeable tb himself for his wife, and the lowest 
age for his marriage is twenty-four. But contrary to the Sastras 
a custom has grown up according to which marriages* are nego- 
tiated by the guardians of the bridegrooms and are celebrated at 
an earlier age ; and excepting in a few instances,, the* real parties 
to the marriage see each other for the first time, when they are 
actually passing through the ceremony of wedlock. Buf never- 
theless it is an indisputable fact that in the majority of instances 
Hindu marriages, though thus contracted, do not prove to be 
unhappy ones. 

Justification of marriage without consent. — There are many 
persons who being dazzled and blinded by the material civiliza- 
tion and the political greatness of the European nations, consi- 
der their social institutions to be superior to those prevalent 
amongst the Hindus whose political degradation is attributed by 
them to the assumed inherent inferiority of their social organization 
and also of their religion. Marriage by mutual consent of grown 
7 
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up men and womenHs what prevails among the Christian nations 
of Europe, and is on that account thought to be the most civiliz- 
ed and proper form ; whereas the contrary is the rule in India, 
which is therefore taken to be a barbarous usage and an evil of a 
grave character. The Hindus, however, say that when you cannot 
have your mother and father, your brother and sister, or any other 
relation, according to your choice, why then should you have a 
wife or a husband according to your own choice? If all the other 
dear and near relations are yours without your choice, you may 
us well have a wife or a husband dear to you though chosen by 
others ; and this Os conclusively proved by what you find in 
Hindu society. The alleged superiority again of marriage by 
mutual consent, is negatived by theVaci of there being so many 
divorces and separations, showing that union by choice is not the 
condition of the happiness of married life. As for political 
greatness and degradation, there are pious men who would say 
that the height of the political greatness of a nation is often the 
measure of the deptfi of its religious degradation ; for the attain- 
ment of worldly prosperity by one nation is frequently accom- 
plished at the expense of others, and, therefore, by transgressing 
the rules of religion. 

Early marriage of Hindu girls, father’s duty.— It is a reli- 
gious duty imposed by the Hindu Sastras upon the father or 
other guardian of a damsel, that she should be disposed of in 
marriage at a tender age not earlier than the eighth year, but 
before the signs of puberty make their appearancfe. The reason 
of the rule appears to be three-fold. The first is, — that marriage 
should be contracted from a sensfe of religious duty, and not 
from a desire of sexual pleasure, and so the immediate gratification 
of it is ro**d«! impossible. The second is, — that by marriage a girl 
becomes not only the partner in life of her husband, but becomes 
a member of *th^ joint family to which her husband belongs; and 
that, therefore, being admitted into the family at a tender age 
when hbr mind and character are yet unformed, and placed 
amidst the associations and peculiarities of the family of her 
husband, she becomes assimilated to it, upon which she is, as it 
were, engrafted, in the same way as a member born in it. The 
third reason is the anxiety felt by the Hindu legislators for secur- 
ing the chastity of females, which is the foundation of the 
happiness of hotne, of the belief in the reality of the family tie 
ana relationship, aud of the mutual love and affection of the 
relations towards each other based thereon, which are so promi- 
nent in Hindu society. The two strongest propensities to which 
man in common with the lower animals is subject, are the desire 
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for food and the desire for offspring. With the 'first he is born, and 
the second manifests itself later on at a certain stage of develop* 
ment : *and marriage of a damsel before that age is strictly en* 
joined, so that her mind may be concentrated on her husband 
alone as the means for the gratification^ that appetite. And it 
cannot but be admitted that in the generality of cases the attach* 
ment that grows up between the husband and the wife is* of the 
strongest kind, and the devotion of Hindu wives to their husbands 
is unparalleled. 

It should, however, be particularly noticed that while the 
Hindu sages enjoin the early marriage of femAles, they do at the 
same time, condemn in the strongest terms, the premature con- 
summation of the same. ' ( f JK?xt No. 11.) 

I have already told you that accoiding to modern practice 
even the bridegroom is a mere passive agent in marriage. Our 
Sdstras, however, appear to lay down that he should be a free 
agent in this matter and contract it at a mature age when he is 
in a position to fully understand the responsibilities of conjugal 
life. 

Early marriage such as at present prevails in our society is 
considered as an evil by many ‘ educated 9 Hindus. Some con- 
demn the early marriage of females on the ground that it may 
lead to premature consummation. Others disapprove of early 
marriage of the young men that are prosecuting their studies as 
students. They do really condemn the modern practice in so far 
as it is contraiy to the Sdstras. 

Objections to two rules of marriage, considered. — Exception, 
however, is taken to the ttoo* rules of the Sastras, the first of 
which imposes the duty on the father or other guardian of girls, of 
providing them with suitable husbands before Jmbei'ty? and the 
second of which enjoins all men to enter into matrimony. 

The objection to the first rule has arisen fr<yn the fact that 
the observance of the rule entails ruin upon fathers of daughters 
in consequence of the heavy expenditure they are compelled to 
incur in disposing of their daughters in marriage. A most per- 
nicious custom has been growing up in our society according to 
which bridegrooms are becoming marketable things, and extor- 
tionate demands are made by their guardians, that are to be 
satisfied by the bride’s father in order to bring about the mar- 
riage. The custom owes its origin to the vanity of the Calcutta 
people, bat it is gradually extending its mischievous influence 
over the Muffasil. It is detrimental to the best interests of the 
Hindu community, and directly or remotely it affects every 
member of Hindu society, not excepting those that blinded by a 
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short-sighted policy believe themselves to be gainers. The gOod 
sense of the Hindu community seems to have left them altoge- 
ther, as in a matter of such vital importance to their society 
they do not exert themselves and make any efforts to put down 
the growth of this reprehensible custom. 

The objection to the second rule is of a very serious charac- 
ter. By the contact with Western civilisation the ideas regard- 
ing comforts have expanded amongst all classes of people, 

* educated 9 or not; the simplicity in the habits of Hindu life 
is passing away; and marriage is almost come to be regarded 
as a luxury, its responsibilities having become heavier than before. 
To the early and improvident marriages is attributed the want of 
self-respect, self-reliance, independence and enterprising spirit, 
that, in on*> sense, characterises the Hindus, and that is thought 
to have led to their present political degradation. 

The Hindu civilization and the Western civilization are 
different in character and somewhat opposed to each other. The 
western civilization^ directed to the promotion of the happiness 
and prosperity in this world, of the people of the different 
localities respectively, that constitute different political states. 
Whereas Hindu civilization is directed to th^ attainment of 
happiness in the next world in the true sense of the term. For 
according to the Christian belief, their next world is not to 
commence until doomsday; while according to the Hindu belief, it 
commences immediately after death, when the human soul attains 
liberation or eternal beatitude, or assumes another heavenly or 
earthly body, according to its merits or demerits. The Hindus 
are therefore more religious than Worldly. Self-abnegation, self- 
sacrifice and self-humiliation are necessary for the attainment 
of their l^ligious aspiration, and the passiveness, the mildness, the 
tenderness and the dependent spirit of the Hindus, are the effects 
of their institutions moulded in a way calculated to subserve that 
purpose. 

Thte great question, therefore, relates to the summum bonum 
and the mode of its attainment, and the continuance of our 
institutions depends upon its solution, or rather upon the belief 
in this respect. 

It cannot but be admitted, however, that the rule itself is 
required by the law of nature, and non-compliance with it is 
attended with illegitimacy and various other vices. 

The questions relating to Hindu marriage may be dealt 
with under five heads, namely, (1) prohibited degrees for mar- 
riage, (2) intermarriage between different castes, (8) guardianship 
in marriage, (4) ceremonies effecting marriage, and (5) legal 
consequences of marriage. 
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Principles of prohibited relationship for marriage.— -The 
principles on which marriage is prohibited are discussed in 
Bentham’s Theory of Legislation. The joint family system, which 
is a cherished institution of the Hindus, and which is the normal 
condition of their society, accounts for the prohibition by the 
Hindu sages, of marriage between larger number of relations tb an 
by pther systems of jurisprudence. There are strong physiological 
reasons iu support of the rules of Hindulaw on ^bis subject ; and the 
same social reasons that render it necessary to forbid the marriage 
between brothers and tfist< fs, would justify the prohibition of 
marriage between relations that may be members of a joint Hindu 
family. Those relations that are called to live together in the 
greatest intimacy from their birth, as well as those, one of whom 
stands in loco parentis to the other, should not be allowed to 
entertain the idea of marrying each other, and an insurmountable 
barrier between their nuptial union should t>e raised iu the form 
of legal prohibition, so that the belief in the chastity of young 
girls, that powerful attraction to marriage, may be maintained 
unshaken. The Hindu legislators, however, are so anxious to 
secure the foundation of this belief, that they ordain it to be an 
imperative religious duty of the father and the like relations, to 
dispose of damsels in marriage before the signs of puberty make 
their appearance, so that there might not be the shadow of a 
doubt in that respect. 

Sages on prohibited degrees. — I have already told you that 
the different sages have laid down different rules on the subject 
of prohibited degrees for marriage (p. 36). Most oft Aheir texts 
are given at the .commencement of this chapter. (See Texts Nos. 1 
—8). Ou a perusal of these you will perceive the divergence 
between them ; Mauu prohibits the largest number, while 
Pathinasi the smallest. There is another important respect in 
which Man u and Sumantu differ from the other sages, namely, 
that the former prohibit the same number of degrees on both the 
father's and the mother's side, whereas the others forbid a larger 
number on the father's than on the mother's side: the former 
view appears to be agreeable to popular feelings and in accordance 
with the actual practice. Another point deserves special notice, 
namely, that the language of Manu's text clearly shows that the 
rule propounded by him is recommendatory in character ; and the 
actual usages of marriage, prevalent, iu various localities and 
among divers tribes, prove the rules propounded by all the sages 
to be of that character. 
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MitAkshari od prohibited connection for marriage.— I barve 
already given you thesubstance of the comments made by theMitdk- 
sliara upon the texts of Yajnavalkya on this subject (pp. 34, 35), 
while discussing the definition of the term Bandhu. But I think 
it necessary to give some Retails in the present connection. The 
'Mitdkshara says that the qualification that the bride should be 
* non-sapinda applies to all castes, for the sapinda relationship 
iexists everywhere: but the qualification that she shall not belong 
to the same gotra and pravara applies only to the three (regener- 
ate) tribes; although the Kshatriyas and the Vaisyas have.no 
gotras of their own,^ind therefore no pravaras , yet (in their case) 
the gotras and the pravaras of their priests are to be understood ; in 
support of this a text of AsvalayanaSs cited, and then tlie Mitak- 
shara goes on to say that the status of wife does not arise (among 
regenerate tribes) should the bride be a sapinda or samdna-golra, 
or samdna-pravara : but the status of wife does arise although she 
may be diseased or the like, for there is only inconsistency with 
perceptible reasons (jn the case of the marriage of a damsel 
having the other disqualifications mentioned in Yajnavalkya^ 
texts, such as disease.) Then the Mitaksliard observes that as 
the qualification that the bride shall be non -sapinda, i.e. 9 non- 
relation, is too wide, according to the meaning of the word sapinda 
already explained, namely a connection through the same body, 
therefore Yajnavalkya has added, — “beyond the fifth and the 
seventh from the mother and the father respectively.” Au<J then 
goes on to explain this passage in the following manner:— 

“ The purport is, that sapinda relationship ceases beyond the 
fifth from the mother, i.e. 9 in the 1 mother’s line, and beyond 
the seventh from the father,” i.s., in the father’s line; hence, 
although lh$ woni sapinda by its etymological import applies to 
all relations, yet it is restricted in its signification like the word 
pankaja (the derivative meaning of which is " growing in the mud,” 
but which by usagjb, means a lotus, being a species of its primary 
import), &c. ; accordingly the six (ascendants) beginning with the 
father are sapindas , as also the six (descendants) beginning with the 
son, the man himself being the seventh : in the case also of diver- 
gence of the line, the counting shall be made until the seventh, in- 
cluding him from whom the line diverges (i.e., a collateral within 
the sixth degree of descent, from an ancestor within the sixth degree 
in ascent, is a sapinda) ; thus is the computation to be made in all 
cases (of contemplated marriage). Accordingly, it is to be under- 
stood that the fifth from the mother is she who is (the fifth) in 
the line of descent from (any ancestor up to) the fifth ancestor 
(and counting such ancestor as one degree)— in the computation, 
beginning with the mother, (and counting her and the propositus 
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as two degrees,) of the mother’s father, paterr/al grandfather, and 
the like: similarly, the seventh from the father is she who is (the 
seventh) in the line of descent from (any ancestor up to) the 
seventh ancestor (and counting such ancestor as one degree) — 
in the computation, beginning with fche^father, (and counting him 
and the propositus as one degree each,) of the father’s father, and 
the like : thus in marriage, two sisters, a sister and a brother, 
and a fraternal niece and a paternal uncle, are taken to be two 
branches by reason of the descent of the two from a common 
ancestor (from whom computation of the degrees is to be made 
among their descendants). J 

“ As for what is said by Vasistha , namely — ‘ may marry the 
fifth and the seventh from # trte mother and the father respec- 
tively,’ — and by Path [gag}, namely, — ‘ beyond the third from the 
mother and the fifElitrom the father;’ — these should be taken 
to intend the prohibition of the nearer degrees indicated therein 
and not to allow the espousal of the nearer degrees expressed in 
them ; for, thus the conflict between all the Smritis may be re- 
moved. * 

“ This again should be understood to be applicable to those 
of the same caste. But there is a different rule when the caste 
is different; thus Sankha ordains: — ‘If there be many sprung 
from one (but) of separate soil, (or) of separate birth ; they are, 
of one pinda, (but) of separate impurity, and the pinda exists in, 
three.’ — ‘ Sprung from one’ means, sprung from the same Br&h- 
mana or the like father ; ‘of separate soil,’ means born of wives 
belonging to different castes ; ‘ of separate birth,’ means, born 
of different wives belonging to the same caste ; * they are of one 
pinda * i.e., sapinda ; ‘ but of separate impurity,’ — the separate 
impurity will be explained in the Chapter o it Impnvtty ; ‘ the 
pinda exists in three,’ means, sapinda relationship extends to three 
degrees only.” • 

From the foregoing comments of the Mita^shara it appears 
to follow that the six ancestors on the father’s side anti four on 
the mothers, may be traced through, males or females, or both; 
for, although the Sanskrit word for degree is purusha which also 
means a male, yet it cannot on that account be contended that 
the lines must pass through the males only, inasmuch as in comput- 
ing the five degrees on the mother’s side, the mother is taken as 
one degree or purusha ; and I have already told you that the, 
downward lines from each of the ancestors may pass through^ 
males or females indifferently. Hence the maternal relations or 
the paternal as well as the maternal grandfather, and of the 
paternal great-grandfather appear to be prohibited by the above 
rule of sapinda relationship for marriage. 
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Let us now se^ what the later commentators say on the 
subject. 

Later commentators on prohibited degrees — The rules re- 
garding prohibited degrees, extracted from the foregoing texts 
of the sages, by Raghunanflana in his Udvahatattva, a treatise said 
to be respected in Bengal, are to be found in Dr. Banerji’s valu- 
able Tagore Lectures on the subject (pages 60-67.) The same 
rules are reiterated by Karaalakara Bhatta, the author of the 
Nirnaya-sindhu which is said to be an authority in the Benares 
School. 

The rules contained in these works may be summarised as 
follows : 

I. A man cannot marry a girl of the same gotra or pravara. 
This rule is called exogamy. This rule does not apply to the 
Sudras who are said to have no gotras of their own; but it applies 
to the Kshatriyas and the Vaisyas, although it is alleged that 
neither have they any gotra of their own. The gotras of these 
three inferior castes are said to be those of the priests of their 
ancestors. 

II. A man cannot marry a girl who is a cognate relation of 
any of the following descriptions : 

(a.) If she is within the seventh degree in descent from the 
father or from any of his six male ancestors in the male line, 
namely, the paternal grandfather and so forth. 

(b.) If she is within the fifth degree in descent from the 
maternal grandfather or from any of his four paternal ancestors 
in the male line, 

(( e .) If she is within the seventh degree in descent from the 
father’s bandhus or from any of their six ancestors, through whom 
the girl urreiated! 

(i d .) If she is within the fifth degree in descent from the 
mother’s bandhus t or from any of their four ancestors, through 
whom the girl is related. 

III. * A man cannot marry certain damsels though there is 
no consanguine relationship between them. They are the step- 
mother’s sister, her brother’s daughter, and his daughter’s daugh- 
ter; the paternal uucle’s wife’s sister, and the wife’s sister’s 
daughter, and the preceptor’s^ (laugh ter. This rule appears to be 
of moral obligation only, since it is not respected. 

The second rule is somewhat complicated. The following 
diagram will enable you to understand without difficulty, those 
that are prohibited by this rule, especially by clauses c and d. 
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P is the bridegroom. P, to P 7 are liis seven paternal ances- 
tors in the male line ; F s to JP l2 are his father’s five maternal 
ancestors in the male line; F IS to F l7 are his mother’s five pa- 
ternal ancestors in the male line; F lh to F tw are his mother’s 
tliree maternal ancestors in the male line ; B 1? B 2 and B, are his 
father’s bandhns ; and B', B" and B'" are his mother’s bandhns . 

The damsels that are prohibited to a man by the second rule 
are those that are within the seventh degree in descent from F t to 
F t4 , from B,, B 2 and B, and from S 2 ; and that are within the 
fifth degree in descent from , to F ao , from B', B" and B'* and 
from S a \ * 

To this rule there is an exception, namely, that a girl, though 
within the seventh or fifth* degree as above described, may be 
taken in marriage if she is removed by there gotras , or in other 
words, by two intervening gotras, so that there mujfHbe four 
different gotras in the line of relationship including those of the 
bridegroom and the bride ; but according to some, five such gotras 
are necessary. This shows that the lines of aescent from the 
ancestors may pass through females only, who are transferred by 
marriage to different gotras. 

Observations on the above rules. — Upon a careful study and 
consideration of the above rules, the texts from which they are 
deduced, and the reasons by which they are supported, the follow- 
ing observations suggest themselves : — 

1. The Brdhmanical commentators say, as I have already 
told you, that the Eshatriyas, the Vaisyas and the Sfidras have 
no gotras of their own, and that the gotra * they have, are those of 
the priests of their ancestors ; yet they maintain that the Eshatriyas 
and the Vaisyas cannot marry within their gotras , but the Sudras 
8 
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can ; although the reason assigned in support of this distinction, 
does not appear to be a cogent one, 

2. In construing the texts (Nos. 1-7) prohibiting certain num- 
ber of degrees on the mother’s and on the father’s side, the later 
commentators restrict tho counting of the upward degrees to the 
male line of the paternal male ancestors only, of both the mother 
and the father, as in the first and the third line in the above dia- 
gram; although in counting the descendants of each of those an- 
cestors, they admit that the lines of descent may pass through both 
males and females indifferently, but no reason is assigned for 
drawing this distinction. They then deduce the prohibition of 
the relations indicated by the second and the fourth line of an- 
cestors in the above diagram, by putting a forced construction on 
the text (No. 5) of Narada, which ordains that a girl within the 
seventh and the fifth from among the bandhus or relations on the 
father’s and the mother’s side respectively, is not fit for marriage, 
— by taking the word bandhn in that text in the limited sense of 
certain coqnates enumerated in a particular text (Mit. 15, 6, 13) 
although there cannot be the slightest doubt that Narada intend- 
ed by that text to mean and include all the prohibited degrees 
both agnates and cognates. 

The truth seems to be that the later commentators found 
practical difficulty in avoiding all the damsels, coming within the 
rule, by counting the upward degrees through both male and female 
ancestors without distinction ; so they thought it desirable 
that the descendants of the four lines of ancestors given in the 
above diagram should only be prohibited, and accordingly they 
put their own peculiar construction upon the texts for supporting 
their foregone conclusion. 

3. «*1?hat tlie later commentators count the number of degrees 
from the mother and the father respectively, by excluding the 
propositus and ajso the mother as shown in the 1st, the 2nd and 
the 3rd line of the diagram, while the Mitakshara counts from 
the prdpositus by including him as one degree, and also the 
mother as one degree. 

4. That the seventh and the fifth descendants of the father’s 
and the mother’s bandhus respectively, are prohibited ; and they 
are the ninth and the seventh respectively, from the nearest com* 
mon ancestor : but there is no reason for this special rule. 

5. That the sixth and the seventh descendants of F 8 to F ia 
who are P’s father’s maternal ancestors, are prohibited to P, but 
not to his father through whom they are related to P ; or in 
other words, those relations of the father are not sapindas to him 
for the purpose of marriage, and yet they are sapindas to his 
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son, — a monstrous proposition sought to be explained by what is 
called “ the analogy of the frog’s leap ” which is beyond the com- 
prehension of human beings sav<* the narrow-minded and specula- 
tive Brfihmanical writers of the dark age of Mahomedan India. 

6. That there is no reciprocity $ fgr, P cannot espouse many 
damsels, whose brothers, however, may, according to the above 
rule, marry P’s sister, and vice versa. This appears to be opposed 
to the popular notion according to which, A may marry B’s sister 
if B may marry A’s sister. There is no reason why a larger 
number of degrees should be prohibited on the father’s than on the 
mother’s side, so far as relationship is concern^ : for, the human 
body, says the Garbha-Upanisliad, consists of six parts, of which 
three, namely, bone, sinew «?nd marrow are derived from the 
father, and three, namely, skin, flesh and blood, from the mother. 

7. That marriages do, often, take place in contravention of 
these rules even among those who would follow the same, by 
reason of the ignorance of distant relationship, owing to the 
difficulty in tracing out the relationship at tli£ present time when 
people induced by the sense of security to life and property, 
enjoyed under the British rule, set up permanent dwelling houses 
in places distant from tlieir ancestral homes, where they reside 
for the practice of any profession or calling, or for service. 

These rules not all followed in practice.— I have already told 
you that these rules are not followed in practice. Different 
usages prevail among different tribes and in different localities. 
There is so much divergence between the sages as well as between 
the commentators on this subject, that it would not be safe to 
enforce their views as binding* rules of conduct The rule prohi- 
biting marriage within the saineyotfra, which seems to be followed 
by tlie Brahmanas in all places, is, however, too fextenawe, but it 
was laid down at a time when there appears to have been a 
local union of the families having the same gotra and pravara. 
When this rule does not apply to Sudras, there is no reason 
why it should apply to the Kshatriyas and the Vaisyas, as 
these three tribes stand on the same footing in this respect, if 
what the commentators say be correct. The Bengal Kayasthas, 
however, follow this rule in practice and do not marry within 
their gotra, although they are supposed to be Sudras. It would 
seem reasonable that the legal rule of prohibited degrees for 
marriage cannot be different for different castes : hence, it would 
follow that what is valid marriage among the Sudras is also valid 
even among the Br&hmanas, notwithstanding special rules to the 
contrary, which should be treated as Laws of Honour, the violation 
of which will not invalidate the marriage, but will simply lower the 
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position of .the transgressor : (see text No. 5.) It is useless to dis- 
cuss this point at length, as the rules are not followed in practice. 

The practical rule of prohibited degrees — for our courts 
to follow, is, as I have already tohl you (p 37), to pronounce a 
mania ge to be valid, which lias been celebrated in the presence, 
and with the presumed assent, of the relatives and the castc-people. 

INTERMARRIAGE between different castes. 

The caste system — is the peculiar social organisation of the 
Hindus. There being no rational principle upon which the 
hereditary caste system, irrespective of qualifications, could be 
based, it is generally represented by comparatively modern 
writers of the Brahmanical class wU*b arh most interested in main- 
taining it, to be a divine institution existing from the beginning 
of creation. But the sacred books contain no uniform or consis- 
tent account of its origin : the various accounts of it given by 
tbe different works of ancient Sanskrit literature, you will find, 
collected together jvith considerable research by Dr. Muir in the 
first volume of his Sanskrit Texts. 

In some of the Puranas, castes are described as coeval with 
creation ; while there are others which say that originally there 
was but one caste which became multiplied in the Treta age 
owing to deterioration of men. The Malvibharata categorically 
asserts that at first there was no distinction of classes, but that 
these have subsequently arisen out of differences of character and 
occupation. * 

The Bhagabata Puruna called also Srimat-Bhagabata assigns 
different natural dispositions and qualities to the four castes, and 
assumes them to be hereditary, as a general rule, but concludes 
by assei^iAg the possession of the dispositions and the qualities 
to be the sole test of the caste of individuals, thus,-— 

sits I 

• ? star li w ^ i 

■which means, — “ Whatever (dispositions and qualities) have been 
described as the distinctive mark indicative of the caste of a man, 
if the same arc found also in another (i.c., in a person of a different 
caste by birth), then he shall be designated by that very caste 
(which is indicated by the qualities, and not by the caste of liis 
descent.)” 

This view that qualification is the test of caste, is indicated 
in several other passages of this work, one of which is as fol- 
lows* — 

' s nft *r 1 1, a, 
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which means, — “ The three Vedas are not lit to be heard by 
females, Sudras, and dvija-bandhm” i.e., male relations of the 
twice-born, or in other words, those males that are descended from 
the twice-born, but are not themselves so by qualifications. 

There are also many passages in #Jlie Smritis, indicating the 
possession, by a man, of superior qualities to be necessary for his 
being a member of the Brlhinaua caste in which he is born, and 
laying down that for certain conduct a Brahman a shall be reduced 
to the position of Sudras. The converse case of a person of inferior 
caste being admitted to the superior rank by reason of endow- 
ment of good qualities, appears to be laid/down in a few texts 
which, however, are interpreted by the commentators to be 
applicable to an exceptional case. See Mann x. 64, 05. 

Heredity, therefore, is the rule of caste, subject however to 
a theoretical exception based upon possession or absence of the 
characteristic qualities. But practically the caste system has 
become hereditary and has lost the principle upon which it seems 
to’have originally been founded. 

Not peacefully established, — The caste system does not appear 
to have been peacefully established : the Brahmanical pretension 
to superiority was resented by the Ksliatriyas from the first, when 
the Bralnnanas appear to have been compelled to admit into their 
class Visvamitra and his clan who, according to them, had been 
Kshatriyas before. The exaggerated story of Paras urama the 
linihnianical hero extirpating the Kshatriya race thrice seven 
times, and tine anecdote of Rama the Kshatriya prince defeat- 
ing that hero, proves the continuation of the antagonism between 
the two castes, which is deprecated by Mann (ix, 322) who advised 
them to cultivate friendly feeling towards each other, not perhaps 
until after the propagation of Buddhism by a ICshaifltya prince, 
inculcating equality of men, and so striking at the root of the 
caste system. This compelled the Bralimana^ ttf reduce their 
pretensions by promulgating the Ti n^v^l^isiiL •which was a com- 
promise between the Brahmanism or caste, and the Buddhism. 
By their intellectual superiority and monopoly of the Sanskrit 
literature they have, however, succeeded, by fair means or foul, to 
maintain their ascendancy to some extent. What turn the system 
will take, is yet to be seen, now that the people have been eman- 
cipated by the benign British rule, from the religious, moral and 
intellectual thraldom under which they used to labour before. 

The number of castes— It is said that there were originally 
four castes, namely, Brahmana, Kshatriya, Vaisya, and Sudra; 
but subsequently the various mixed castes have come into exis- 
tence by either intermarriage or illicit connection between them 
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and their issue in assorts of combination, so that we find a distinct 
caste for each occupation which is said to be its own. This 
rather leads to the conclusion that most of these mixed castes 
must have been in existence when the system was introduced, if 
the occupations be taken tp be the guide. 

It should, however, be % observed that having regard to the 
differences of character ai\d occupation, the members of every 
political society are divisible into four classes corresponding to the 
four castes of the Hindus. Those distinguished by intellectuality, 
learning and religion are the real leaders of society. Next 
in importance are persons forming the royal class or the warriors 
on whom the safety and the very existence of the state depends, 
and who are chai-acterized by physical agility, courage, admin- 
istrative capacity and intelligence. Then come those concerned 
in the production of wealth by agriculture, trade, and so forth, 
requiring intelligence and a lower standard of morality. And 
lastly the labourers serving tl e preceding classes or practising the 
mechanical or similar arts, distinguished by their capacity for 
physical labour, and spirit of dependence. The virtues and 
qualities requisite for distinction in these occupations, as well as 
their importance to society are taken into consideration for fixing 
the relative rank of the four classes ; and the common story of 
their origin is nothing more than an allegory representing society, 
and its different classes of members, as one human body and its 
limbs respectively. The fact that there are as many castes as there 
are occupations proves the origin of the institution. The expla- 
nation of the mixed classes by supposing them to be the issue of 
intermarriage appeals to be a play* of. imagination: where the 
abstract qualities of any two of the four tribes, were thought 
requisite £$* filling a particular occupation, persons following that 
occupation were supposed to be descended from the offspring of 
an intermarriage or illicit connection between a man of the one 
tribe and a woiftan of the other. Thus the Ambasthas or the 
members«of the physician caste of Bengal are imagined to be a 
mixed caste sprung from the issue of a Brahman a father and a 
Vaisya mother : a physician resembles a Brahmana in bis general 
culture and learning, and also a Yaisya inasmuch as he does in 
a manner trade with his learning, and so the class is fancied to 
be mixed of the said two tribes, the worse quality being supposed 
to T>e derived from the mother and the oetier from the father* 
The number Of castes appears to have inci’eased with the increase 
of occupations, in the course of progress; for, later writers 
enumerate many that are not mentioned in the earlier works, and 
they describe the origin of the new castes according to their fancy. 
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It should be here remarked that the Sudras are not now the 
lowest class, as is generally supposed ; for, all the mixed castes that 
are deemed to be descended from the issue of a superior mother 
and an inferior father, are ranked beneath the Sudras. The 
latest Sanskrit writers on castes say tbjit pure Sudras as well as 
Kshatriyas and Vaisyas have become extinct. The reason of this 
assertion seems to be that these Brujtmanical writers do not wish 
to have two other twice-born castes 'possessed of privileges like 
themselves; and as regards Sudras, many castes which they 
represent to be mixed ones, appear from their occupations to be- 
long to the Sudra tribe ; but the policy pursue^by these Brahmanas 
for the purpose of maintaining their own superiority to aij, appears 
to have been to multiply and subdivide castes in such a uiauner 
that each of these, though inferior to the sacerdotal class, may 
deem itself superior to some others, so that the vanity of that 
caste might be satisfied to some extent. For, although the rank of 
the four pure tribes is in the order in which they have been 
enumerated, yet it is difficult to ascertain the exact position of 
many of the so-called mixed castes in the order regarding the rela- 
tive rank of castes, having regard to the various combinations of 
tribes, which the Brah inimical imagination gives in describing 
their origin : thus the sense of humiliation which may be felt by 
a caste at the idea of being inferior to the Brahmana and the like 
caste, is compensated by the conceit created by the notion of that 
caste itself being superior to others. 

Sages, aiid Mitdkshard and Ddyabhdga on intermarriage.— 

The account of the origin of the mixed castes, as given by Manu 
and other sages, shows that there were many of them, that sprung 
from sexual connection between inferior men and superior women. 
But while dealing with marriage, the sages lay down ti Met marriage 
between persons of the same caste is preferable, and they also 
recognise marriage between a woman of an inferior caste and a 
man of a superior caste to be valid ; but they d<v not say anything 
about the marriage between an inferior man and a superior woman. 
There are, ou the contrary, passages in the Smritis, providing 
punishment for a man having sexual intercourse with a woman of 
a superior class. Thus they do, by implication, prohibit inter- ; 
marriage between a man of an inferior tribe and a woman of a; 
superior tribe. 

The Mitdkshari and the Dayabhaga the two treatises of i 
paramount authority in the two schools respectively* appear to take! 
the same view ; for, partition of heritage between sons of a man * 
by his wives of the same and the inferior tribes, is dealt with by the 
former in Chapter I, Section 8, and by the latter in Chapter IX. 
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The Mit&ksliar& also deals with, intermarriage in the Ach&ra Kdnda 
while dealing with marriage. 

It should be noticed, however, that these works take into 
consideration only the four original tribes and not the mixed 
castes, while they deal witl^ intermarriage or partition. 

Prohibition of intermarriage by latest commentators. — The 
latest commentators Ra ghuvanda na and however, 

prohibit intermarriage between £fie different tribes, upon the 
authority of some passages in the Minor Puranas, enumerating 
practices that should be avoided in the Kali age : (See p. 5). But 
in this respect theyVdiffer from the two leading Treatises and 
the Smritis, which recognize the vali^ity^of marriage between a 
man of a superior tribe and a woman of an inferior tribe. And 
their view appears to be adopted by the Calcutta High Court which 
held that a marriage of a Dome Bnihman a with a girl of the 
Haree caste is invalid, ii not sanctioned by local usage, Melaram v. 
Thannooram, 9 W.R ,552. 

Different subdivisions of the same caste — There is no text 
of Hindu law prohibiting an intermarriage of persons belonging 
to the different subdivisions of the same tribe or wm , A prac- 
tice, however, has grown up, and intermarriages Det ween the 
different subdivisions of the same tribe do not now take place, 
although there is no legal bar to the same. For instance, there is no 
connvhiiim between the Barendn, the Radhlyaand the Vaidika sub- 
divisions of the Bengal Brah maims, nor between the Bungaja, the 
TJttara-Radhiya and the Dnk&kina-Rudhiya Kaynstlfas of Bengal. 
It is extremely doubtful whether such practice or custom may be 
the foundation of a rule of law, such* as will justify a Coun of 
Justice in declaring an intermarriage in fact to be invalid, when 
it is not % pfohibifed either by the sages or by the commentators. 
In the Madras case of Rammmw 13 M. I. A., 141 = 12 

W. R., P. C., 41, fhe Privy Council has upheld an intermarriage 
between two different subdivisions of the Sudra tribe. In the case 
of Narairi Dhara , 1 C. S., 1, there is one passage in the judgment 
from which it may be inferred that a contrary view of the law was 
taken. In that case the question was, whether from the fact that 
a mau of the Kaibarta class and n woman of the Tanti class lived as 
husband and* wife for a period of twenty years, a marriage in fact 
could be presumed to have taken place between them. And it was 
held that it could not, inasmuch as the foundation of such a pre- 
sumption was wanting in that case; for, the parties being members 
of two different subdivisions of the Rudrn tribe, between whom 
there is in practice no intermarriage, the court could not think it a 
fact lively to have happened. It was not intended to be laid down 
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that an itftermarringe in fact, between different subdivisions of the 
same tribe is legally invalid; nor did that question arise for decision 
on the *facts of that case. It has, however, been clearly laid , 
down in the case of U pomaY. Bholc^ra m. 15 C. S., 708, that such\ 
intermarriage is valid. » 

It should be remarked, however Ythat what worn taken in 
those cases to be different subdivisions of the Sudra tribe, are 
represented by the latest writers to wo mixed castes. 

I may mention to you that in the Eastern Districts such as 
Sylliet and Tippera, there is a custom of intermarriage between 
the Vaidyas and the Kuyastkas, as well as between the Kdyasthas 
and the Shahooa, , f 

Guardianship in marriage. 

Ilindu law does not contemplate marriage of males in their 
infancy, and so there is no rule regai ding guardianship in their 
marriage. According to Hindu law a man attiins majority after 
the completion of the fifteenth y ear, and this rule is unaffected 
by the Majority Act, so far as marriage is concerned ; so a young 
man of that age is sni juris aud may be taken to act for himselr 
as regards his marriage. 

But the Sastras enjoin early marriage of girls, and rules are 
laid down relating to Guardianship in their marriage. See Texts 
Nos. 12-14, svpra , p. 45. 

On a consideration of the texts of Vishnu, Yijnavalkya and 
Nirada cited libove, Raghunandana places the maternal grand- 
father and the maternal uncle before the mother. But the author 
of the Mit&kshara has adopted the rule laid down in the above 
text of Yajnavalkya, without any such addition, probably because 
cognates are not much thought of in that School. AJls worthy 
of notice that the mother, who is the nearest natural guardian, 
holds the last place in tho above order, although She may, after 
the death of her husband, give away her son in adoption which 
affects the interests of the boy given, to the same exterft as mar- 
riage does those of a girl. There are some reported cases show- 
ing that a difference does often arise between the mother and the 
paternal relations of a girl with respect to her marriage. 

In a case of dispute before marriage between the paternal 
and the maternal relations for guardianship to dispose of a girl 
in marriage, the Court as representing the Sovereign and as such 
being the Supreme Guardian, may impose terms upon the relation 
having the right, for the benefit of the girl, who should nob, 
however, be forced into a marriage odious to her s Shridhur 
v. Hiralal, 12 B.S., 480. 

9 
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Tbe above texts, however, appear rather to impose a moral 
duty on the relations in the order they have been enumerated, 
enjoining them to provide a suitable match tor a girl before her 
puberty, than to lay down such a strict rule of priority between 
them as might invalidate ^ marriage that has actually taken place 
but not under tbe superintpndfence of a relation who, under the 
circumstances, is the guardwn indicated by tbe above rule. This 
appears to follow from what uobh Raghunandana and Eamalfikara 
say, namely, that if the betrothal of a girl is made by her father 
who is of unsound miud, and thereupon a marriage is celebrated 
with the usual ceremonies, then the fact of the father’s insanity 
cannot render the marriage invalid. ^ 

This view of the law on this point', has, subject to certain 
salutary exceptions, been taken by Justices Norris and Ghosh 
in the case of Brindabwn v. Chundra, 12 C. S., 140, in which 
the paternal uncle of a girl impugned the validity of her marriage 
celebrated by her mother. Their Lordships lay down the law 
thus ; — “ There can, be no doubt that the uncle of the girl had a 
right in preference to the mother, under the Hindu laws, to give 
the girl away in marriage, but the mother, the natnral guardian, 
having given her away, and the marriage haring not been procur- 
ed by fraud or force, the doctrine of factum valet would apply, 
provided, of course, that the marriage was performed with all the 
necessary ceremonies.” 

Having regard to the fact that amongst the respectable 
Hindus it would be difficult to find a man willing to marry a girl 
who has already passed through the ceremonies of marriage with 
another man, no marriage should* be* set aside even in a suit by 
the girl’s father, only upon the ground that it took place without 
his consent- or against his will. For, the sacrament of the mar- 
riage rite has the effect of causing the status of wife. See 
Venkata v. Ratiga, 14 M. S., 316. But the case may be different 
when a second Ceremony of marriage with another man has 
already taken place at the instance of the proper guardian, which 
is possible among low castes, and there is a dispute between the 
two husbands ; for, then tbe court may take into consideration 
which of the two marriages is more beneficial to the girl. 

Ceremonies. 

I need not enter, in detail, into the numerous ceremonies 
that are generally observed in marriage, as most of you are aware 
of them, having passed through the same. But tbe question that 
strikes a lawyer is. What ceremonies are essential for the comple- 
tion of marriage? The necessary ceremonies appear to be the 
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formal gift; and acceptance, and the performance of the nuptial 
lloma called Kusandiki which is vicariously performed in the case 
of the Sudras. It has been held that the Vriddhi-Sr&ddha is not 
an essential ceremony ; and that if it be proved that the mother 
made a gift of the bride, and that the nuptial rites were recited 
by the priest, it ought to be presumed /hat the marriage-was good 
in law and that all the necessary ceremonies were performed. 
(See JJrinddbun v. Chundra, 12 CA, 140). In this case the 
performance of the ceremony of saptapadi-gamana or walking 
seven steps, was not proved. # 

It should be observed here that religious? ceremonies do not 
appear to be performed or deemed necessary in the re-marriage 
ot women who are either widows or relinquished by their living 
husbands ( Ju/cni v. Parbati, 19 O.S., 627), prevalent amongst 
the lower castes in all parts of India, under the name of shunga 
or sagai in Bengal, karao in the North-West, and pal or natra in 
Bombay. These marriages are instances of the G&ndharva form 
taking place by consent of the bride who is presumably a grown 
up woman ; but some customary secular ceremony is performed, 
buch as putting by the man of a red mark of .vermillion On the 
forehead of the bride in the presence of assembled friends and 
relations, (Bixswam v. Empress, 6 0. L. R., 410) ; and some cere- 
mony is necessary, otherwise it would be difficult to distinguish 
Gundharva marriage from concubinage (3 A.S., 738). The Gan- 
dbarva marriage does not seem to be obsolete, as it was thought 
in this cose. « 4 

Legal ^Consequences. 

Guardians hip - — The effect of marriage is to place the wife 
under the control of the husband, who is entitled to custody 
of her person when she is minor, even in preference to her father, 
(17 C.S., 298). So, when the husband dies an ( d the wife is a 
minor, her deceased husband’s relations are entitled to be her 
guardian in preference to ber paternal relations. ( Khudiranuj r. 
Bomoan . 16 C. S., 584.) But the husband’s reversionary beir who 
is 'interested * n determining her life, should not be appointed the 
guardian of her person. 

Maintenance, residence, &c.~ Although the conjugal relation 
is based upon a contract of either the parties to the marriage 
or their guardians, the rights and the duties of the married 
couple do not arise from any implied contract, bnt are annexed 
by law to the connubial relation as its incidents. The wife jg 
boun$ to reside with the husband^ ^berever he may qhaoaa to 
nve t The fact of the husband haying another wile will not 
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relieve her from that duty : nothing short of habitual cruelty 
or ill-treatment will justify her to leave her husband’s bouse 
and reside elsewhere. (Sitanath v. S. Ilaimdbati, 24 W. R», 877.) 
Obedience and conjugal fidelity to the husband are duties at all 
times required of the wife, who is not absolved from marital 
obligation by apostacy, (lodO.S., 264). 

The husband is bound\to maintain the wife, to provide a 
suitable place for her residence, and to live with her. 

In the absence of any breach of conjugal duties, the wife 
is entitled to the right of maintenance against the husband 
personally so long^, as he is alive, and against his estate after his 
death. But if the wife resides in tar father’s house against the 
will of the husband and without sufficient cause, she cannot claim 
maintenance from her husband. 

But when the husband habitually treats the wife with cruelty 
and such violence as to create serious apprehension for her personal 
safety, she is justified in leaving her husband’s protection and is 
entitled to separate maintenance from him. (ihitanqini v. Joqen- 
<^19 C.8., 84.) 

If cither party is guilty of a breach of the marital duties, 
the other party may institute a suit against the former for the 
restitution of conjugal rights. 

According to Hindu law as well as to many other systems 
of law, the husband and wife become one person by marriage. 
Mauy legal consequences are annexed to this theory of unity 
of person. Amongst the Hindus this unity is now confined to 
religious purposes, and does not generally extend to civil matters. 
The wife can hold separate property*, she may enter into a con- 
tract with any person and even with her husband, and may sue 
and be sne^l in her own name. But the theory that the wife is 
half the body of her husband, has an important bearing on several 
points of Hindu law. 

Agreeably to 4 jthe Penal Code the husband or the wife does 
not become guilty of the offence of harbouring an offender by 
screening each other. 

Remarriage of women. — The Hindu sages provide single- 
hushandedness as the most approved mode of life for women ; 
the females that seek religious merit, must not, according to 
them, ever think of a second husband. But while the Hindu 
lawgivers thrust into prominence the said high ideal of conjugal 
duty for women influenced by religious and spiritual aspirations, 
they do, at the same time, recognize, under certain circumstances, 
remarriage of women that are impelled by inclination. 

Even when her first husband is alive, a woman is allowed 
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to remarry, should she be abandoned by her first husband for 
adultery or any other cause, or he be not heard of for a certain 
period,, or adopt a religious order, or be impotent, or become 
outcasted. Thus Narada (xii, 97) and ParSsara (ir, 27) say:— 


*r% jztT srafsjt ^ yifarcr ^ I 
u n 

which means, — “ Another husband is ordained for women in 


five calamities, namely, if the husband be unheard of, or be dead, 
or adopt religious order, or be impotent, or,1become outcasted.” 
The usage of remarriage of \yunen during the lifetime, of tlieir 
first husband is found to fte observed by some low castes, amongst 
whom the first marriage is dissolved either by a decision of the 


caste Tnnchaypt , or by the husband's chhar chithi or letter of 


release granted to the wife, who may then contract sagai or 
inha marriage with another man : -/ff Mflj£™ 88 > 1® C\ S., 


Widows. — The Smritis appear to provide three alkniative 
conditions for widows, namely : (1) sattceism or concremation 
with the deceased husband’s body, (2) life of asceticism, or (3) 
remarriage. The first 1ms been abolished by British legisla- 
tion. The ascetic life is the alternative adopted by the 
females of respectable castes, so that amongst them remarriage 
of women came to be regarded as illegal, although it has all 
along prevailed among the lowest castes. It did accordingly 
become necessary to pass the Act XV of 1856 for legalizing 
the remarriage of Hindu Widtfws belonging fo the higher castes, 
among whom it had become, and still is, obsolete. This statute 
should properly be called after the name of f the ItVtfc Pandit 
Iswara Chandra Vidy&s&gara to whom it owed its origin and 
who framed its provisions. 

Justification of rule against widow marriage. — The Hindu 
sages recommend that the widows should live a life of .austerities, 
and they disapprove of remarriage of women. This recommen- 
dation has been adopted as a rule of conduct by the women of 
the higher castes, and the rule is justified on the following 
grounds : — (1) women as constituted by nature, can control and 
repress the sexual propensity, but men cannot ; (2) the number 
of women, is larger than men ; (3) there are, no doubt, young 
widows in Hindu societyTTmt there are not old maids, such as there 
are in European society, (4) the Hindu system is characterized 
by justice and equity to women who are all once married, and 
they must blame their ill luck but not society should they lose 
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their husband ; (5)^ tlic boasted liberty o£ widows in European 
society in this respect, is accompanied by grave injustice to other 
females who are on that account compelled to live as lifelong 
spinsters, whose compulsory single condition mpves not the vain 
philanthropists weeping for Hindu widows^ (6) remarriage of 
women undermines the foundation of female chastity, which 
is the sine qua non of the bond, peace and happiness of home ; 
(7) the utility of the institution should be tested by the good 
secured to the whole society, for the well-being and welfare of 
which, individual interests are often sacrificed* 

Polygamy. — Tflre Hindu law permits a man to have more 
wives than one at tue same time, although it recommends mono* 
gamy as the best form of conjugal life'. This recommendation 
has practically been adopted by the Hindus, and monogamy is 
the general rule, though there are solitary instances of poly- 
gamy* There are various reasons for and against polygamy 
which is sought to be interdicted by legislation deemed by some 
as the panacea for „ all evils in India. The Hindu institutions 
are founded on the requirements of the diversified human nature 
and condition, and ought not to be lightly interfered with, at the 
instance of persons distinguished by egotistic sentimentalism 
and spirit of intolerance. It is far better that those men of 
property, that are impelled by inclination, should take the respon- 
sibility of openly having several wives than that they should 
secretly contract as many left-handed marriages as they please. 
The modern legal distinction between public and private character 
lends only an external whitewash to the social structure of 
modern times. As to feelings of womex, evidence is not wanting 
that there are females enjoying the liberty conferred on them 
* by Wester? civilization, who would rather have a half or a 
quarter of a husband than none at all. 
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ORIGINAL 3EXTS. 

\ i wrwpft t t *rra% i *Kf«wt 

W ^»U:, SP*TCT fiREHl!, tJ$F 3T ?'• *TOT S^lCt I 

*f*: I 
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1. A Brdbmana on being born becomes a debtor in three 
obligations ; to the Risbis (who are propounders of the sacred 
boots) for studentship (to peruse the same) ; to the gods, for 
sacrifices ; to the ancestors, for progeny : he is free from the 
debts, who has son, who has performed sacrifices, and who has 
studied the Yedas. — Revelation. 

ftRrft wsrp i «r ^ m,* ft 

i w ^Tcr it sro’wrg’siFn^ i ^ 

*Tf<3FftePi wi srrs-qr tcpiOt f*r%n*nsi 53T*f?rf*T asm 
wwftrfirsf®*! .tffajzifcmT, , «rfaiir '^w«i 
3 9?T*I ** WTR^cT, f*TOR% ft Sfa I Ufa- 

T ra ftl J}\i m . _ r .£V , ma x r Jtnrrr . . . .^V .- fv *'/ 

id ^rrw ^5wnn?wt i i 

2. A son sprang from the virile seed and tfye titerine blood 
is an effect whereof the mother and the father are the cause j 
the mother and the father are, therefore, competent to give,* sell, 
or disown him ; bat an only son should neither be given nor 
accepted ; for, be is intended for continuing tbe lineage of the 
ancestors} but a Ionian should neither give nor accept a son 
without the permission of the husband. One desirous of adopt- 
ing a son should after having invited his relations, informed the 
king, and performed in tbe dwelling-house the Vy&hrit i-Homa, 
take one whose kinsmen are not unknown or one who is a near 
kinsman. But if a doubt arises (as to the caste), then the 
adopted son whose kinsmen are unknown, should be set apart 
like a Sudrn ; for, it is well-known that by one mauy are saved. 
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if after he lias been adopted an anrasa or real legitimate son 
be born then the Dattaka shall obtain a fourth share. 


^ I Screw: I 

32t *PT« I 

^sq^fnstTsr'fnswr-^ ««p i 
^rarefTsi^crnri m sjts: i 

^^IT^-Tnw facTT ST S Tpft Vfs^ I 

Sfit=ng cnwt fs^ts: ®fS5R! ^H<=( *sts ®S*. I 
Stitwt g ^ref sttt m f<np WW^-’ i 

JI^IS SScT Tp I! ^rms^i: VV* I 

3. Tlie anrasa * or real legitimate son is one begotten (by 
the man himself) on the lawfully wedded wife: equal to him 
is the appointed daghter’s son : the Kshetraja or appointed wife’s 
son is one begotten on a wife by a kinsman or any other (ap- 
pointed to raise issue): the Gudhhaja or adulterous wife's son 
is a son secretly begotten on a wife : the Kanina or damsel’s 
son is ft son born of an unmarried daughter, and deemed 
the son of his maternal grandfather : the Paunarbhava or twice 
irarried woman’s son is one born of a twice-piarried woman, 
whether her first marriage was consummated or not: the Lfattaka 
son is a son whom the mother o r tlje father gives in adoption : 
the Krxta or purchased son is one who is sold (for adoption) by 
the motligr and* the father : the Kritrima or son made is one 
who is adopted by the man himself: the Svayandatta or self- 
given son is one who gives himself : the Sahoddhaja or pregnant 
bride’s son is one who is in the womb of his mother when 
she is married : and the Apaviddha or deserted son is one who is 
abandoned (by his parents) and adopted as a son. 


a \ to fwr 3T -g^; i 

stfasfafii, * iNt s«r: n 

srfwfg *r pi-sfa i 

«f**n II 1 

4. A son equal in caste and affectionately disposed whom liis 
mother or father (or both) give with water at a time of calamity, 
is known as the Dattrima (—Dattaka) son. A son equal in caste, 
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competent to discriminate between merit and demerit, and endued 
with filial virtues, who ie adopted (by the man himself), is known 
as the Kritrima son. — Manu ix, 168-169. 


«». i vfa $waf?rf*rfa: i 

srawn I i 

5. By a soilless person only, /should always a substitute 
of a son be anxiously made, for the sake of funeral oblations, 
libations of water, and obsequial rite. — Atri. , 


< l W*'' «inwf <ajg4 Lnrsre* i 

^ h y nN mfafc rr g s- 


i 


6. By a sonless person, should any description of son be 
anxiously made, for the sake of funeral oblations, libations of 
water, and obsequial rite, as well as for the celebrity of name.*"*” 
Cited in the Dattaka-miinansd as a text of Manu. 


« I WTO ’aifaftsfar I 5 gf?P I 

7. There is no heavenly region for a sonless man. 
ADOPTION. 

Sons in apcient law. — The usage of adoption is the 
survival of an archaic institution based upon the principle 
of slavery, wheteby a mqn might be the subject of dominion 
or proprietory right, and might be bought and sold, or given 
and accepted, or relinquished, like the lower animals. , The above 
text of Vasishtha shows that children were absolutely under 
the power of the father who could give, sell or disown them. 
The patria poteetas of the Roman law in its earlizr stage furnishes 
us with a true conception of the father’s unlimited power over 
children in primitive society. Marriage in ancient law, consisted 
in transfer of the father’s dominion over the damsel to the 
husband. Lifelong subjection was the condition of women 
who were under the dominion of either the father or the husband 
or their relations. Male ohildren, however, became »ui juris 
on tbe death of the father and the like paternal ancestors. 

A careful consideration of the descriptions of tbe twelve 
kinds pf sons will give an idea of the primitive conceptionof 
family relationship. The Aurasa or a son begotten by a man on 
his own wife is what is now understood by the term son. Bat 
the Kahelxaia or appointed wife’s son was a son begotten on one 
*10 
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man's wife by another mau who was appointed by the husband or 
his kinsmen for that purpose. This resembles the usage of 
levirute prevalent among the Jews (see the Bible, Book of Ruth, 
and Deuteronomy xxv, 5-8.) The son so produced became the 
son of the woman’s husband. So also was a son whom a wife 
secretly brought forth byL adultery, this son called Qjidhuia 
became the son of the man’s husband. A son born of an 
unmarried daughter became^ the sou of the maternal grand- 
father. The petvading principle appears to have been that a 
wife and a maiden ^laughter befmged respectively to the husband 
aud the lather, an*! a son born tf thorn belonged to their owner 
in the same way ns a calf proceed by a cow becomes the 
property of the owner of that cow. So was the jriitrika ^fiu L isi 
or a son of ail appointed daughter who was given in marriage to 
the bridegroom, with the condition that the son born of her would 
belong to her father, the marriage in such a case did not operate 
as a transfer of dominion over the damsel, from the father to 
the husband. Similarly the child in the womb of the pregnant 
bride was transferred by marriage to the bridegroom. The sou 
of a twice-married woman is now deemed aurnsa or real 
legitimate son, but he is separately enumerated, as remarriage 
of women was disapproved by the sages. A man became t lie 
father of these seven descriptions of child by the operation 
of ancient law. It should be observed bore that although the 
Smritis purport to give the above classification of sons, it must 
necessarily include daughters as well. # 

Then come the live descriptions of sons by adoption, wz., 
the Dattaka and the Knta are sons 'given or sold respectively 
by their parents to a man who takes the boy for affiliating him 
as a soft.'* The ‘Kritrima and the Svayandatta are the sons 
made or self-given, they are destitute ot parents and therefore 
sui juris fi^ee to dispose of themselves, they become the 
sons of the adopter with their own consent, the difference 
between 'them being that in the case of the Kritrima or son 
made the offer comes from the adopter, while in the case of the 
self-given son the offer is made by him. An ayaviddha or 
deserted son is one who is abandoned or disowned by his parents 
and is adopted by a person as his son ; this is like tlio appropria- 
tion by the finder of a thing without an owner. 

The above description of the divers kinds of sons recognized 
in ancient times, discloses that sexual relation was very loose, 
and chastity of women was not valued. Tlio relation of husband 
and wife, of father and son, and of master and slave, appears 
to have involved the idea of absolute power on the one hand, and 
abject subjection on the other, or of tbo ouo being “-the property 
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of the other. Procreation by the father was not a necessary 
element in the conception of sonship. 

The hankering after sons, proved by the recognition of the 
different kinds of sons, appears to have owed its origin to the 
exigencies of primitive society coni^sed of families governed 
by patriarchal chiefs. In the unsealed state of tribal govern- 
ment in early times, the number oil male members capable of 
bearing arms was of special impc/tanee; and the same cause 
that enhanced the value of sons oi/ rated to lower the position 
of women as well as of meu labouring umjer bodily disability 
such as blindness. jf 

Doctrine of spiritual benefit The Hindu society appears 
to have been civilized by means of religious influence. India 
is the land of leligion, wkcie all conceivable systems of theologi- 
cal doctrines arose and are still prevalent, ranging from poly- 
theism to monotheism and from Sankhya atheism to Vedantik 
pantheism. It has no place in the political histoiy of the world, 
but holds the most prominent position in its intellectual and 
religious history. 

It is erroneous to suppose that the law of adoption owed its 
origin to the doctrine of spiritual benefit conferred by sons. You 
cannot associate the sacred name of religion with practices based 
upon immorality and looseness of sexual relation : there is no 
system of religion known, that countenances an institution partly 
founded on adultery, seduction and lust. The Hindu religion 
which is moulded on asceticism, is least likely to sanction the 
immoral usages relating to several descriptions of sons recognized 
by ancient society. As regards ancestor-worship upon which the 
erroneous \iew is founded, its ritual shows that that ceremony 
is performed not so much for the purpose of confeibing any 
benefits on the ancestors, as for the purpose of receiving benefits 
from them. # 

On the contrary, the doctrine of spiritual* benefit seems to 
have been invoked for the purpose of discouraging the institution 
of subsidiaiy sons. The Hindu sages who are the propounders 
of the Suiritis or Codes of Hindu law, appear to have introduced 
the doctrine of spiritual benefit derived from male issue, with 
the view of suppressing the laxity of marriage union, the loose- 
ness of sexual morality, the institution of subsidiary sons, 
and the improper exercise of pat rid potest as* They endeavoured 
to impart a sacred character to marriage, to impress the import- 
ance of female chastity, to discourage the immoral usages of 
affiliation, and to ameliorate the condition of sons and wives 
°ver whom the pater familhis had absolute dominion extending 
to the powei v of life and death. 
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If you carefully read the passages of the Smritia, extolling 
the importance of sons in a spiritual point of view, you will find 
that they relate primarily to the real legitimate sons, and not 
to the secondary sons. In fact the sages divide sons into primary 
and secondary, with a view to mark the superiority of the Aurasa 
or real legitimate son. Yhey also divide the sons into two or 
three groups to show theft relative rank : the real legitimate 
son and the appointed daughter’s son are declared to hold the 
highest position in a spiritual point of view; to the sons by 
adoption is assigned a middle r&pk ; while the sons by operation 
of law, owing they: origin to 6 lultery, unchastity and looseness 
of sexual relation, are condemned pronounced to he useless in 
a spiritual point of view. 

Law of adoption simple. The law of adoption, as propounded 
in the Smritis and explained in the MitAkshard, the Dayabhaga 
and similar commentaries respected by the different schools, is 
very simple. But many useless and arbitrary innovations were, 
for the first time,* introduced by Nanda Pandit in bis treatise 
on adoption, entitled the Dattaka-MimAnsa, composed some time 
after his Vai jay anti a Commentary on the Institutes of Vishnu, 
which was completed in Sambat 1679=1623 A.D., or a little over 
a century and a quarter before the establishment of British rule in 
India. There is no cogent reason why the position of a Legislator 
should be accorded to Nanda Pandita a mere Sanskritist without 
law, who had nothing whatever to do with the then government of 
the country, and the novel rules unfairly dedncecf by him from a 
few texts unnoticed by, if not unknown to, all the authoritative 
commentators most of whom appear to'have compiled their works 
under the auspices of reigning Hindu kings — should be inflicted 
upon the*Hindu8*aa binding roles of conduct. The adventitious 
circumstance of the woik being translated into English at an 
early period mainly contributed to the notion that it was an 
authoritative worls on adoption, respected all over India ; and this 
erroneous view originating with the learned translator who 
assumed it to be an ancient work, has been often repeated 
without question, though there is abundant evidence in the 
reports of cases and records of customs that its peculiar doctrines 
are not respected in most places. The character of the work 
has only recently been judicially considered by a Pull Bench of 
the Allahabad. High Court presided by Sir John Edge the Chief 
Justice who has in an elaborate and exhaustive judgment dealt 
with the matter and cOme to the conclusion that the innovations 
introduced by Nanda Pandita should not be followed as binding 
rules. The majority of the judges hare concurred in that view, 
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but the minority would follow the maxim communis error facit 
jus, and hold that the Dattaka- Mlradn sd is binding, because it has 
several *times been erroneously asserted to be a work of para- 
mount authority on questions of adoption, although there is 
neither reason nor rhyme why it should be so regarded. See 
Bhagwan Sing v, Bhygwan Sing 17 A. if., 294. 

Evidence as to Dattaka-chandrijfa being a forgery. I have 
already told you that there is a/ well-grounded tradition in 
Bengal, that the Dattaka-chandrikdfts a literary forgery by One 
Baghumani Yidydbhushana in tl y false name of Kuvera. The 
same tradition is also stated in Jjfe Tagore Lectures on Adoption. 
But with respect to it., a /earned judge of the Allahabad 
High Court has made the disparaging remark, that “ lie is not 
prepared to place any value on,” what he erroneously imagines 
to be, “ the story which” the Tagore Professor “ has stated ” 
(17 A. S., 313.) Had the judge glauced at the reference given 
at the bottom of page 124 of the Tngore Lectures, and pro- 
cured the book therein referred to, he would have found that 
the tradition was stated in 1855 A.D., by the greatest Bengali 
of the present century. However, it has, therefore, become 
necessary to set forth the evidence supporting the conclusion 
that the Dattaka-chandrika is a literary forgery. The evidence 
consists of the following : — 

(J) In 1855 A.D., Pandit Iswara Chandra Yidydsdgara 
published his Disquisition on the Legality of the Re-marriage of 
Hindu Widows - , ‘ in both the English and the Bengali language, 
and succeeded in inducing the Legislature to pass the Act XV 
of 1856 for legalizing the rd-marriage of Hindu widows. In a 
note appended to the Bengali, version of that work he states to the 
effect,— that Baghumani Yidydbhushana composed the ‘Dattaka- 
chandrika under the false name of Euvera, and did at the Bame 
time, make it known by the acrostic in the last sloka that he 
was the real author. (See sixth edition of«the Disquisition, 
page 182.) * 

(2) In 1858 A.D., Pandit Bharat Chandra Siromani pub- 
lished in the Bengali character the original Dattaka-Mimdnsd 
and Dattaka-dhandrika with his own Sanskrit Commentary 
thereon. He had been a Hindu-law-officer attached to the Dis- 
trict Conrt of Burdwan, and after the abolition of that 
post, became the Professor of Hindu law in the Government 
Sanskrit College of Calcutta. While commenting on the last 
sloka of the Dattaka-chandrikd (see ante p. 14) he says as 
follows • 
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i ®iftasw-M3sfa*rn^: Tsuftrfrfa 

*pfifaprai (See second edition of those works in Deva-nagari 

character, page 41 of Die Dathika-chamlrika) 

which means, — “ it is a widely known tradition that this is the 
woik of Raghnmani Vidwblmsh.ina, it is also a widely kuowu 
tradition that his name i\ made known in this sloka ; the name 
Raghnmani is given out by t&e first syllable of the first foot, the 
last of the second foot, uud\$he first of the third foot, and Da* 
last of the fourth foot,” 

The venerable ,Paudif f howler, adds qranqwxtai)' which 

means literally, — “This to us is^distusteful.” The idea is un- 
doubtedly most painful and humiliating that a learned man like 
Raghumani was guilty of a literary forgery committed for the 
purpose of perpetrating a fraud upon the court of justice. Assum- 
ing that the Pandit meant to say that 6< it is not acceptable to 
me,” yet that does not affect the tradition at all. 

(S) The tradition is well-known to all Bengali Pandits 
professing to he Smurtas or Hindu lawyers. It is curious that; 
the tradition which has all along been so well-known to the 
Bmarta Pandits is unknown to the English-educated native 
lawyers without Sanskrit. 

(4) In 1801 A.D., when I was a student of the Smriti 
class in the Sanskrit College, I heard it from Pandit Bharat 
Chandra Siromani who also told the names of the parties to the 
law-suit for which the book was fabricated, ahd other details 
including the objects. 

(5) The tradition is well-known to the descendants of the 
litigant parties of whom the claimant bv adoption was to be 
benefited! 1 by the book. And l have heard it from that claimant's 
son's daughters son who was a. Vakil of Die Calcutta High 
Court, but is nov^ retired to the holy city of Benares. 

((i) The tradition is well-known to the descendants of the 
family to* which Raghumani belonged, and I have heard it from 
his brother’s great-grandson who also told that Righumani was 
the Pandit of Colebrooke and was an inhabitant of Bahirgachi 
in the District of Nuddea. 

(7) The case for which the book was fabricated is referred 
to in Sir Francis Macnaghten's considerations on Hindu Law; 
he was the counsel for the adopted son, and ns he says that 
from the law as it was understood at that day, he was certain 
that Lis client would have been entitled to one-third of the estate. 
Lad the cause been not settled by the parties themselves,— there- 
fore it is clear that his attention was not drawn to the 
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book, according 1 to which his client would have been entitled to 
one-half, instead of one-third, of the estate. Had the book been 
in existence at the commencement of the litigation, the counsel 
for the adopted son the plaintiff, should undoubtedly have known it 
which is so lavouvable to his client. The hook appears to have been 
toiged subsequently, and it did notvbeeonje necessary .to invite 
the counsel's attention to it as the cJse was settled out of court. 
The book appears to have been writt/i in the year 1800 A.D. 

(S) The book is said to be df special authority in Bengal, 
and yet it was altogether unknowi/to Pandit Jf gann.itlui Tarka- 
panclninana, whose digest of lli/Uu law published in 1796 A.D., 
does nowhere refer to it. , 

This is not the only instance of htmury forgery of the 
kind. Subsequently in 1M2 A.D., some Pandits of the Calcutta 
Sanskrit College gave a Vy avast lid supported by the authority of 
ccitaiu Manusciipt books, in a ca^e between Jainas (See 5 Bengal 
Select ltepoits, page new edition!. Those books wore really 
lubricated by the Pandits, but the Librarian* of the College was 
biihed and the books weie placed in Hie Library, and their names 
entered in the list oi books contained therein. The plan was 
well designed, but unfortunately for them, Dr. H. II. Wilson the 
linn Secretary of the Sanskrit College had in his possession 
another list of the Library books, and the ft and was detected. 
As the Pandits confessed their guilt to Dr. Wilson, the only 
punishment inilietod on them was, that they were deprived of the 
souiee of iueoific derived from giving Vyavasthas, by an impera- 
tive mle to the effect that t lie Pandits of the Sanskrit College 
shall not, on pain of dismissal*, give any Vyavastlu intended to 
be used in a law-suit. The rule lias ever since been in force 
ami followed. Similar fabrications seem to *have been made 
later on, but became unsuccessful, see Dey v. Dey 2 Indian 
Jurist, N. 8, 2i. . , 

But you must not jump to a general conclusion against Hie 
Pandits from these isolated instances. While we find* some of 
these heterodox Pandits, who were considered degraded by reason 
of teaching tire sacred literature to Europeans or by reason of 
accepting service under them, tempted to deviate from the path 
of rectitude, we also find many orthodox Pandits possessed of 
virtues of a superior order, who are 011 that account respected as 
gods by the Hindu community. But in these days of Mammon- 
worship, their number is fast decreasing. 

The object of adoption— is twofold, the one is spiritual and 
the other secular: a sou is necessary for the attainment of a 
particular region of heaven, for the* performance of exequial 
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rites, and for offering periodically the funeral cakes and the liba- 
tions of water ; as well as for the celebrity of name and for 
perpetuation of lineage. The spiritual objects may be obtained 
by a man destitute of male issue through the instrumentality of 
other relations, such as Lthe brother’s son. But the seoular 
object may be gained only vy means of a son real or subsidiary. 
A tuan again that aims at Moksha or liberation from transmigra- 
tion of the soul, does not require a son and cannot adopt one. 

D&ttaka and Kritrima. Vhe Dattaka and the Kritrima are 
the only forms <A’ adoption mJch aro now recognized by our 
Courts. Of these the Dattaka lSv^aid to be in force everywhere, 
and the Kritrima, confined to Mitliila otily. The Kritrima form, 
however, appears to be prevalent in many districts in Northern 
India if not also in Deccan, We sometimes hear of an 
adoption in the form of Putrik4-putra in the North-Western 
Provinces. 

Division Of subjects. I. Dattaka, II. Kritrima and other 
forms. 

The subject of the Dattaka adoption may be discussed under 
five heads : (1) who may adopt, (2) who may give away in adop- 
tion, (3) who may be given and taken in adoption, (4) what 
ceremonies are necessary, and (5) what is its effect on the status 
of the boy. 


Dattaka : who may adopt. , 

Capacity of Males. A consideration of the definitions of twelve 
kinds of sons, will show that there Vjouid not be any restriction as 
to the number of subsidiary sons in early times, for a man could 
have a subsidiary son even against his will. There are passages 
of law, however, which recommend that a man who is destitute 
of son should make a substitute of son, which evidently dis- 
courages adoption by a man having an aurasa or real legitimate 
son. While commenting on these, Nanda Pandita concedes that 
a man may adopt a son with the consent of an existing aurasa 
son. This recommendation has now been converted into an 
imperative rule, and its operation has been extended by the 
Privy Council in the case of dMffflfl f M. I. A., I, 

holding that a man having ai Tadopted son cannot adopt another. 
Bearing in mind that in Hindu law a son’s son and a son’s son’s 
son hold the same position as a son, the result is that a man 
^having a real legitimate, or an adopted, 'son, grandson or great- 
[ grandson cannot adopt. 

But the existence of ajson in embryo at the time of adoption 
would not invalidate it. Hanmant y. Mima 12 B. S., 105, 
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So also the existence of a_ male jlesmid&tifc who is* by 
reason of any physical, moral, or Intellectual defect, excluded 
from inheritance and incapable of conferring spiritual benefit, 
har H,t49p^9 n » 

For, the status of sonship is constituted by the capacity 
to confer spiritual benefit and by the capacity to inherit?, a 
child who is destitute of these capacities is not a son in. the eye 
of the Hindu law. / 

It would seem therefore t\xt* the existence of a son who 
has renounced Hinduism or lin^ by becottyng a sannyasi or , 
otherwise, iendered himself ^Capable of Rendering spiritual 
seivice, is no bar to adopticdu According to Hindu law such a 
son loses both the capacities constituting sonship ; although the 
Lc r loci Act has conferred on such a son the capacity to inherit, 
yet it cannot be 90 construed as to deprive the father, of the 
powei of adoption he has in the circumstances under the Hindu 
law. 

A man having no son by his first wife, in&riies another in the 
hope of getting a son by the latter. It often happens that the first 
wife herself, who has failed to become the mother of a son, makes 
arrangements for her husband’s second marriage and induces 
Inin to take auother wife for the purpose of continuing the 
liueage and securing spiritual benefit. Such noble self-sacrifice 
can only be found among Hindu females. However, this second 
marriage also often proves barren; and then the man has recourse 
to adoption, the most natural and reasonable course for linn 
to follow is, to adopt and give a son to each of his two wives, 
and there are many case's or such double adoption in Bengal* 
After Rungama’s case in which successive adoption of two sons 
was held invalid, the expedient hit upon to evade thftt ruling 
was to make simultaneous adoption of two sons for two wives, 
and there have been many instances of such adaption in Bengal. 
But simultaneous adoption was pronounced invalid in several 
cases, though the decision turned upon other ground? and was 
favourable to tbe adopted sons. But it has, at last, been judi- 
cially held invalid in the case of §# gflMtob 12 0. S., 686, 

affirmed on appeal by the Privy Council, s ee Surendra v. Doorga,, 
19 C. S., 518. 

It is, however, worthy of Special remark that notwithstanding 
the declaration by our courts of justice, that such adoptions 
were invalid, the adopted sons have been and are treated by 
Hindu society as sons of their adoptive fathers. 

It has oeen held that a bachelor ( Gopal v. Narayan , 18 
B. S„ 889) and a widower (Nagappa v. Subba , 2 M* H, 0* JR., 867) 

11 
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may make a valid adoption. In these coses a difficulty arises 
as to who should be deemed the maternal grand-sires of the boy 
adopted. 

It has also been held that a adopt and give 

authority to his wife to adapt: ( Ra jem myTs^ioda, 15 W. R., 548, 
and Jumoon ^ v. Ba ma. 1 (i. S., 2o9).~*Tt is not clear from these 
decisions whether it is sufficient for the competency of a 
minor that he should attain tVe age of discretion or that he should 
attain the age of majority according to Hindu law, i. e., com- 
plete the fifteenth year. The validity of adoption by a minor is 
maintained Bolely pn religiousN^round, and it is looked upon 
as a purely religions transaction, \aot effecting the civil rights 
of the adopter. This view may be quite true in Bengal where 
it has been held that sons acquire no rights to even the 
ancestral property dining the father’s lifetime, but it is not so 
where the Mitakshai& prevails, inasmuch as the adopter’s civil 
rights are materially affected by adoption, for the adoptee becomes 
the adopter’s co-sharer with co-equal rights as regards ancestral 
property. 

A minor in Bengal under the Court of Wards cannot 
validly adopt or give authority to adopt, except with the assent 
of the Lieutenant-Governor, obtained either previously or 
subsequently. 

Capacity of females —According to the ancient Hindu law as 
well as to Roman law a woman was placed thiougli her whole life 
under the tutory of her husband or Ins agnates ftlien she ceased 
to be under the paternal powers. She was not permitted to be 
8ui juris tit any period of her life' (See Texts, Nos. 15 and 10 
ante , pp 45, 46.) But important rights were conferred on women 
by the Mitakshard and the Dayabluga, so as to make their position 
almost equal to that ot males, specially as regards the right to hold 
property. A gr^at deal of misconception prejudicial to women, 
often arises from «ot distinguishing the later development of law 
from its d&rlier stages. 

The text of Yasislitha (ante, p, 71) provides — u But a womau 
should neither give nor accept a son except with the permission 
of the husband.” This text has been very differently construed 
by the different schools. See ante, p. 15. 

Some say that the husband’s assent is absolutely necessary 
for an adoption by a woman. Of these again, some assert that 
the husband’s assent must be given at the very time of adoption, 
so that according to them a widow cannot adopt at all. While 
others say that the word “ husband ” in the above text is 
illustrative, it means the tutor or guardian of the woman for 
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the time being, that is to say, when the husband is alive bis 
assent is necessary, and after his death the assent of his agnates 
who are his widow’s guardians is sufficient for enabling her to 
adopt. 

There is a third view entertained by some who maintain 
that adoption by the widow being conducive to the spiritual 
benefit of the sonless husband, his assent is always to be pre* 
suined in the absence of express prohibition. 

It should be -observed that according to those who maintain 
that a widow can adopt with the^vssent of her husband’s kins- 
men, the husband’s assent cyfnot be operative after bis death, 
on the ground of liis noUbeing the guardian of his widow. But 
this distinction is not practically observed. 

The doctrines of the different schools, as enforced by our 
couits at the present day are as follows : 

In Mitbila it is absolutely necessary Hint the husband should 
give bis assent at the time of adoption; therefore a widow 
cannot adopt a dattaka sou there. * 

In Bengal the husband’s express assent is absolutely necessary 
and it is operative after his death, so as to enable a widow to make 
a valid adoption. 

The Bengal doctrine has been applied to cases governed by 
the Benares school. 

In Madias, Bombay and the Tun jab a woman may adopt 
either with the husband’s assent or with his kinsmen’s assent 
if he died without giving any. 

In Bombay widows whose husbands were not members of 
joint family, may also adopt of their own accord without any 
assent of either the husband or his kinsmen. It should be 
observed that in this case the husband’s estate is vested in the 
widow. 

A Jaina widow also can adopt of her own, accord without 
any authority from either the husband or his kinsmen. % 

According to what is stated in the commentaries it would 
seem that the widow adopts in her own right, but she being in a 
state of perpetual tutelage, the discretion which she is deemed 
to want is supplied by the Audurihts of her legal guardian. 
According to some, the husband is the only guardian of a woman 
in the matter of having a son ; while others regard adoption 
as an appointment of an heir aud disposition of property, and 
therefore the assent of the husband’s kinsmen whose interests 
a-re affected, is necessary and sufficient; there are some again 
jrho think that the widow inheriting the husband’s estate 
is practically mi juris and is also competent to deal with the 
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property for religious purposes, so she may, of her own accord, 
make a valid adoption which is conducive to the husband’s 
spiritual benefit, and which is au act of self-denial oft her 'part, as 
by it she divests herself of the husband’s estate which vests 
in the boy adopted. 

But the modern'view regarding woman’s capacity to adopt is, 
that she has no right lierselftbut that she is deemed to act merely 
as an agent, delegate or r&n esentative of her husband, or that 
she is only an instrument tlircfe gh whom the husband is supposed 
toact. hnn % ifei T A.. 435=1 0 W. R„ P. C., 1 7.) 

It should, however, «be observed the wife is the only agent 
to whom authority for adoption ma^ be * delegated ; a man cannot 
autliouze any other peison to adopt a son for him. 

Accordingly the u assent of the husband” is looked upon 
as power. It has been held that a man who has a son in exis- 
tence and is therefore himself incapable of adopting a son, may 
nevertheless give a conditional authority to bis wife to adopt 
a son, to be exercised in the event of the existing son dj in g 
without leaving male issue, 7 W. R., 392; 1 M. S., 174; 
22 W. R., 121. 

It follows, therefore, that the widow’s right of adoption 
depends entirely on the power, and must accordingly be subject 
to the lesirictions and limitations that the husband may choose 
to impose in that behalf. If the widow is authorized to adopt 
one son, she cannot adopt a second if the fiist adapted son dies; 
if he directs the adoption of a paiticular hoy, she cannot adopt 
any other. In this manner, the autUoi i ty isjprtrictly construed. 
It would, however, be more consistent with the feelings of the 
Hindus, %sliould the authority given by them be liberally con- 
strued, specially when it appears that they evince a general 
intention to be represented by a son, and a particular intention 
with respect to the mode of carding out the same; in such a 
case, eff^t might, be given to the former irrespective of the latter. 

If a person has moie wives than one, and authorizes one of 
them, she alone is entitled to adopt. If any other particular 
direction is laid down, that must be followed ; should a general 
authority to all the wives be given, then there might be some 
difficulty in case of disagreement and dispute. But if one is willing 
to loyally carry out the husband’s wishes by adoption and the 
others are opposed for selfishness, then the former may adopt 
by giving notice to the latter, 18 0. S., 69. But all of them may 
agree in ignoring the authority. * 

For, however, solemnly a husband may enjoin the wife 
to adopt a son unto him, she is not legally houfttL tp 
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hia dying request ; her rights to the husband’s estate are not 
in the least affected by her omission or refusal to adopt. Unw > 

7 s *> 288 ‘ 

An authority is void if it directs adoption under circum- 
stances in which the man himself if living could not have 
adopted. 

An authority may be given either vei bally, or by a will, 
or by a writing called a mmati-patr a .which must now be engrossed 
on a stamp pappr of ten Y1 1 Wf^si an win us t also be registered. 

When a widow is authorised to adopt ^u the event of the 
death of an existing son, ayr the son dies and the estate 
vests in the son’s widojv or 'Any heir other than the first-named 
widow, then the first-named widow cannot adopt, as her power of 
adoption is then u incapable of execution and at an end, ” in 
other words, it is absolutely suspended so as to render an adoption 
then made absolutely void s Pudma Jfcwnari v^ Q^urt qf Wards , 

8 1. A., 229=8 0. S., 302 ; 10'1T 8 C 205 ; 1 7 0. S., 122. But the 
power revives when the estate reverts to, and becomes vested iu 
her : Bkooba nmavi v. Ramkisore, 10 M. I. A., 279 : Manikchand v. 
Ja gatsettani, uTSfj ST ST* 

As a widow adopts a son unto her husband, in her capacity 
of being liis surviving half, she cannot adopt after re-marriage ; 
nor when she is pregnant in adultery. 

As an adoption by the widow divests her of her husband’s 
estate, therefore in an adoption by a young widow, whether infant 
or not, the couVt will expect clear evidence that at the time she 
adopted, she was informed of her rights and of the effect of the 
act of adoption %pon theta;* and if it find that coercion, frauds 
or cajolery was practised upon her to iuduce^her to adopt, or 
that she was not a free agent, or that there was suppression 
or concealment of facts from tier it will refuse to uphold the 

^Alwar fl 6 B ‘ S ? 524 5 R ^ naya 

I'liere is n o lipit.fr f for the exercise by a* widow of 
the power of adoption ; she may adopt at any time she pleases, 
when the estate is vested in her. See Giriowa v. Bhhruin . 9 B. S., 
58. But it seems that there must Tie some nuns when the 
husband's undivided coparcenary interest becomes vested on his 
death in the surviving male members of the family according to 
the Mitdkshard. * 

Where a widow may adopt with the assent of her deceased 
husband’s kiusmeli, there if the husband was a member of an 
undivided family, the ajsent must be sought from the surviving 
“ale members of the family. In such a case the asseut of a 



86 


ADOPTION. 


[Ch. iv. 

divided kinsman will not be sufficient. Sri Virada v. Sri Brqjo 9 
1 M. S., 69. It is not necessary that all the kinsmen should give 
their assent. The proper person to give the requisite assent is he 
under whose guardianship the woman should remain according 
to the circumstances in each case. If there is the father-in-law 
his assent is sufficient. Collector of Madura v. Muttu 9 12 M. I. A., 
397=10 W. R., 17. If the husband was separate then it would 
seem that the consent of the^presumptive reversionary heir must 
be taken. 

The assent to J3e legally sufficient should be given after the 
exercise of discretion, and not ivjrn any corrupt motive, 1 M. S., 
69 (32.) ° , 

In Bomba y a widow in whom her husband’s property is vested, 
may adopt '' without any authority from her husband, or assent of 
his kinsman, in the absence of express prohibition by her deceased 
husband, provided she does not act capriciously or from any 
corrupt motive. Kamji v. Ohamau^ 6 B. S., 498. The husband’s 
absent is presumed from the absence of express prohibition. 
But when the husband’s estate is vested in other relations, she 
may adopt only with their assent, if the husband gave none. 

Dattaka: ivho may give in adoption. 

The father and the mother of the boy are competent to give 
him away in adoption. The concurrence of both would be desir- 
able. But the lather may act even against the will of the mother. 
The mother, however, cannot give without the assent of her hus- 
band while he is alive ; but after his death she can give her son 
in adoption, in tlie absence of express prohibition by her husband. 

Thus you see that there is a gieat distinction between the 
giving and the taking of a boy in adoption, as regards woman’s 
capacity in that behalf. Her power is almost unrestricted as 
regards gift, but not so as regards acceptance ; though both seem 
to be dealt with in the same way. See Text No. 2. 

Battaka: who may he given and taken in adoption . 

Only son. — With respect to eligibility for adoption, the only 
rule on the subject, propounded by the well-known legislators, 
is the prohibition contained in the above text No. 2 (ante, 
p. 71) of Yasishtha, forbidding the adoption of an only son. 
This rule is merely recommendatory, and it was held to be so by 
all the superior courts m Trnlia till 1868 A.D., when, for the 
first time, it was held by a Division Bench of the Calcutta High 
Court that the adoption of an only son is invalid. One of the 
Judges was Justice Dwarkanath Hitter, but being a " lawyer 
without Sanskrit 99 he was not in a better position than the 
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European Judges holding the contrary view, as regards the inter- 
pretation of Hindu law. See Baja Opendur v. Ranee Bromo, 10 
W. R., #47 ; and 3 0. S., 443. The Bombay High Court also had 
since that decision been expressing their opinion against the adop- 
tion of on only son till a Full Bench of that Court did in 1889 
A.D., hold such adoption to be invalid, — see Wdman v. Krishndji , 
14 B. S., 249. But such adoption has all along beeu held valid 
in Madras, N.-W, Provinces and the Punjab. In 1892, a Full 
Bench of the Allahabad High Couwhave, upon a reconsideration 
of the law and all the previous eyes, come to Ahe conclusion that 
the adoption of an only son is fcilid, see Beni Prfimd v. 

BihjjL 14 A. S., 67. The r.ery i&ct of there being" so mueE 'differ- 
’ence of opinion, proves the rule to be of moial obligation only. 

Some other similar rules held admonitory.— There are some 
commentators who say that a man should not give away his 
son in adoption when lie is not in distress, and that lie should not 
give in adoption liis eldest son or one of two sons. But these 
are considered to be merely directory and not Imperative. 

The Dattakft-immansa and still later commentaries sny that 
a man should adopt his brother’s son if available for adoption, 
in default of him he should adopt a sapinda , in his default a 
Samdnodaka, and in default o£ ail agnate relation he should 
take one belonging to a different gotra or family. But this 
rule relating to preference in selection lias been held by tbe 
Pi ivy Council to be merely recommendatory. See Wooma Baee v. 
Gokoolanvnd, 3 0. S., 587. 

Prohibition of certain, relations for adoption by twice-born 
classes. — Nanj^^unJitil and his followeis maintain that certain 
relations suet as a brother or an uncle, or the soif of a daughter or 
of a sister or of the mother’s sister, or the like should not be 
adopted by a twice-born person. No such rule is laid down in 
any earlier commentary, Nanda Pandit deduce^ the rule from 
two texts of doubtful import, which are not noticed by^nny com- 
mentator of note, and one of which is said to be a text of Saunaka 
and the other of Sakala, neither of whom is recoguized as legis- 
lator, and whose names are not found in most of the commentaries 
on positive law. The texts are as follows 

*rifa HTftSfas gs* u sfcnff: i 

which means, “ A daughter’s son and a sister’s son are made 
sons by Sudras : among the three tribes beginning with the Br&h- 
*nana a sister’s son is not (made) son somewhere (or any where), 
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Saunaka. The second line of this couplet is not found in many 
copies. This passage is found in a book on ritual, the authorship 
of which is attributed to Saunaka, but which on perusal would 
appear to be a modern production. It does not profess to deal 
with law; but while dealing* with the ritual of J&ta+karma 
or the natal ceiemony, it professes to describe the ritual of adop- 
tion, and the above passage and some others relating to adoption 
are found after the descriptkm of the said ritual. In the course 
of describing the ritual, it Vs said after the formal gift and 
acceptance have bCen completed that the boy bearing the reflection 
of a son should be alined, &c., and brought within 

the house wlieie homa should be pel formed. 

wPTjrta'srwft spsufbw • 

which means — “ A soilless twice-born man shall or should adopt 
a son of a sapinda or also next to him a son of a Sagotra ; and in 
default of the son of a Sagotra, shall or should adopt one born 
of a different gotra, except the daughter’s son, the sister’s son 
and the mother’s sister’s son,” — Sdkala. 

Prom what book of Sdkala’s, these lines are quoted by Nanda 
Pandit, no one can tell. <- 

Prom the above couplets of Saunaka and Sdkala, and the 
words, “ leaning the reflection of a tfon ’ v qualify ing the boy, Nanda 
Pandita deduces the rule that amongst the twice-born classes, 
such a 'boy should be adopted, ns could be begotten by the 
adopter on the boy’s mother by appointment to raise issue in the 
Ksbetraja form, and accordingly he prohibits the adoption of 
the relations mentioned above. 

SutBerland, the learned translator of the Dattaka-mimdnsd 
and the Dattaka-cliandrikfi, formulates the rale thus, — That a 
twice-born man cannot adopt a boy when the relationship 
between the boy’s mother and the adopter is such that there 
could have been no valid marriage between the adopter and 
the boy’s mother, had she been unmarried. This, however, 
does not correctly represent Nanda Pandita’s view; for, this 
cannot exclude the relations whom he has expressly excluded. , 

Discussion as to there being any snch binding rule,— If 
what Nanda Pandita says be accepted as authoritative and 
.imperative, then the ntrnost that can be said is, that the 
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relations to be avoided are only those enumerated by him. If 
on the other hand, it be open to as to examine the texts with a 
view to see whether there is any binding rule prohibiting the 
adoption of any relation, then ' the question cannot but be 
answered in the negative, as has been done by the Full Bench of 
the Allahabad High Court (17 A. S., 294}, for the .following 
reasons: — 

(1) The above text o f Saunak a does not embody any com- 
mand or in the language c^Ahe Mim&nsa, but it is merely 

a statement of facts, or what is Jealled in Sanskrit a 

As regards the words “bear.ig the reflection' of a son” forming 
an adjective of the boy who has- already been formally given 
and accepted, they can fairly be taken to indicate only the effect 
ot the ceremony already performed ; but they can by no means 
imply the meaning forced upon them by Kanda Pandita, who 
has rather evolved it out of his inner consciousness, than from 
the natural import of the words. , 

(2) Then, as to S^kaL^^ext, it should be observed in the 
first place, that the object o^nerexl is not to lay down who should 
or should not be adopted, but to declare who should be adopted 
first, who next, and who last ; or in other words, the order of 
preference in the matter of selecting the boy to be adopted. 
It says, you shall or should adopt from amongst the Sapindas ; 
in their default, from amongst the distant Sagotras or agnates ; 
and in default^ of agnates, from amongst those belonging to a 
different gotra such as cognates; then follows the exception, 
“except the daughter’s son, .the sister’s son, and the mother’s 
sister’s son.” Now the question arises, to what does the excep- 
tion relate? It admits of two constructions; one of. which is 
logical (w^forai), and the other grammatical (vwfkw). 

If the text be construed logically or having regard to its 
true intention, the rule may be put thus— *“ ft a Sapind* is 
available for adoption you shall or should not adopt a distant 
Sagotra or agnate ; and if an agnate is available for adoption 
you shall or should not adopt one belonging to a different gotra 
or family, except the daughter’s son, the sister’s sou, or the 
mother’s sister’s son,” — that is to say, the daughter’s son, the 
sister’s son, and the mother's sister’s son, though belonging to 
a different gotra, may be adopted although there may be an agnate 
available for adoption : thus, the exception relates to* the order 
which is the subject of the rule. And this construction is 
consistent with what is laid down by all the sages dealing with 
positive Jaw. For, they recognize the twelve kinds of sous; 

12 
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therefore a daughter's son may, according to them, be the son 
of the maternal grandfather, as Putrikd-putra or appointed 
daughter’s son, or as Kfa\ina or maiden daughter's son. * Hence 
there is no reason why the same daughter's son cannot bo his 
maternal grandfather’s son as Dattafca or given son. Therefore, 
consistently with what is necessarily implied by these well-known 
legislators, Sakala cannot be taken to prohibit the adoption of 
“tho daughter's son" who has been declared to be most eligible as 
a subsidiary son under the nwne of Putrikd-putra declared to he 
equal to the Anras(i or real legitimate son, — and consequently, of 
“the sister’s son and the wotliwfa sister’s son.” 

Next, if the *text he consuMed grammatically , then the 
exception is to be connected with the verb “ shall or should adopt," 
and the text must he put thus t “In default of an agnate, lie 
shall or should adopt one belonging to a different gotra except 
(or but not) the daughter's son, the sister's son, and the mother’s 
sister’s sou,” — tlierefoie the prohibitory proposition or sentence 
must grammatically , be formed with the verb “ shall or should 
adopt” as used in the text, and must stand thus, — “But he 
shall or should not adopt the daughter’s son, the sister’s son, 
and the mother’s sistei’s son.” 

It should, however, be borne in mind in this connection, that 
the Privy Council have declared the rule propounded by Sakala re- 
lating to the order of preference, to be directory only, 3 C. S., 587. 
Therefore, although the word in Sakaln’s text may, having 

regard to its form, mean either “shall or should adopt,” it must 
now be taken to mean “ should adopt : ” consequently, the very 
same word iirsflfal or “should adopt”* being grammatically con- 
nected vfcith the exception, the prohibitory sentence must mean, 
“ But he should not adopt the daughter’s son, the sister’s son, and 
the mother's sister’s son” — that is to say, the exception also 
must be a precept of moral obligation, like the rule. In this con- 
nection tjie following Sanskrit rule of construction Bhould bo 

borne in mind, namely TOTO or “a word 

once pronounced can convey only one meaning:” hence, although 
the word may mean either “ shall adopt” or “ should 

adopt,” it being authoritatively settled by the decision of the 
Privy Council that it means “should adopt" in connection with 
the rule, it cannot but bear the same meaning when grammati- 
cally connected with the exception. 

This interpretation appears to be unexceptionable and un- 
assailable from a Sanskritist’s as well as a lawyer’s point of view : 



Ch. it.] BIBASONS AGAINST BULB OF PROHIBITED RELATION. HI 

its correctness, however, depends upon the view adopted by the 
Privy Council, of the rule relating to the order of preference for 
adoption. And the view taken by the Judicial Committee appears 
to be supported by the Mimansfi. Those who feel curiosity to 
study the subject with details, are referred to Jaimini's MimansS 
with Savara-svdmi’s Bhashya, Ch, I, Pada or Section 2, and Ch. 
XI, and specially to or “ the topic of recommen- 

dations in the form of imperative rules,” Ch. I, 2, 19 et segr. 
In this topic is discussed the quest) 3n, whether precepts like the 
following are imperative or only r /commendatory, namely, W5*pct 
Gjit wfir, &c., or “ A sacrificial ;^ost is made of (the wood of) the 

Bdumvara tree, &e. : ” and the conclusion arrived at is, that it is 
merely recommendatory, one of the reasons assigned being 
fspajHWK “ the improbability of the precept being im- 

perative, and the probability of its being a recommendation.” A 
sacrificial post is but a means to an end, it is necessary for tying 
the animal to be saciificed; any strong wood* would be sufficient 
for the purpose, therefore the above precept is interpreted to be a 
recommendation only. Similarly, an adopted son is only a means 
to an end, and the direction that a brother’s son if available 
should be adopted, in his default a Sap hula , and so on, — is, for 
similar reasons, merely recommendatory. The truth is, that there 
are various reasons for considering a rule to be recommenda- 
tory only : or and not imperative or 

t or “a precept with the reason for it,” being 
only one of the tests for discriminating it as directory: and it is 
impossible for an unbiased and unprejudiced mind that is versed 
in Sanskrit fciw, to find fault with the rational view taken by the 
Privy Council, of the rule relating to the order of preference 
for adoption, and with its corollary that the exception to it 
is of the same character with the rule, having regard to the 
language of the text, and to the rules of construction, • 

(3) It is conceded that the adoption of the daughter’s and 
the sister’s son is valid amongst the Sitdras . Prom this it may, 
according to Sanskrit rules of construction, be, very fairly in- 
ferred that such adoption amongst the twice-born classes is only 
censured, and not absolutely interdicted. But the Bombay High 
Court, relying on a hasty conclusion come to by Sir Raymond 
West an eminent judge and Sanskritist, gets rid of that cir- 
cumstance by observing that “the Hindu Law regarded the 
ktidrat as slaves, and their marriages as little better than con- 
cubinage:” see 3 B. S,, 273 (289). With great deference to 
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Sir Raymond, I regret to say that the above proposition is 
entirely erroneoos; for, the Smritis or Codes of Hindu Law 
did not regard the Sudras as slaves, and their marriages as 
concubinage. 

According to the Smritis, every man is by birth a Sudra ; 
it is by learning the sacred literature, that a man becomes tvrice- 
born. The privilege of studying the sacred literature is, no 
doubt, denied to the Sudras as well as to the females of the 
so called twice-born classes.^ But the status of being twice-born 
depends on the acquisition of Knowledge of the sacred literature. 
Maun (Oh. Ill, verse 1) ordains that a twice-born man shall 
abido with the preceptor and shady t the Vedas for thirty-sir 
years, or a half or a quarter of that period, or until knowledge 
of the same is acquired. The consequence of omitting to do the 
same is thus declared by Manu (Oh. II, 168) 

VfoTOfa fWt ^ l 

« ^ Ji^r«T*rsn u ng* \i*= i 

which means, — “That twice-born man, who without studying 
the Vedas, applies diligent attention to anything else, soon 
falls even when living, together with his descendants, to the 
condition of a Sudra." Hence the males of the twice-born 
classes, who have no knowledge of the sacred literature, are 
like their females, in the same category as Sudras, i.e., they 
remain such as they are by birth. The majority of the so-called 
twice-born classes have accordingly become long since reduced 
to the position of Sudras by reason of neglecting the study 
of the Vedas from generation to generation. It follows, there- 
fore, that according to the Smritis, the Sudra law should be 
applicable to them who are twice-born by courtesy only, and 
bold the position of Sudras, Our Courts of Justice are called upon, 
therefore, to entire, in every such case, whether the so-called 
twice-born litigants are really so, before applying to them a rule 
different from that applicable to the Sudras ; and in ninety-nine 
oases out of a hundred, it will be found that the parties, though 
twice-born by courtesy, are really Sudras by qualification. There 
are, no doubt, some modern fabrications called Upa-Purdnas, 
and concocted for the purpose of avoiding the foregoing evil 
consequence propounded by the Smritis, which say that the study 
of the Vedas for a long time is a practice which is to be eschewed 
in the Kali age (see ante , p. 5), and accordingly a farce of the 
Vaidik study for a day or two, is now made Urhen the Upamyana 
ceremony is nominally performed, and fittingly called Investiture 
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Frith the sacred cord, though it really meant commencement 
of the study of the Vedas, the literal import being taking (a 
boy and handing him over) to (a teacher of the Vedik literature.) 
But these spurious books forged and thrust into promiuence by 
the Pandits of the Mahomedan period for the benefit of the 
unlearned members of their class, cannot be regarded as any 
authority by a British court of justice. The Purdnas and'specially 
the Upa-Purdnos are no authority in law. The Courts of Justice 
arc to be guided by the Suiritis aud the ancient customs only, 
as is declared by Yfijnavalkya (h, 5) while Refining a cause of 
action , thus— 

srwi*;-ir* fv ^ | VU 

which means, — “ If a person wronged by others in a way 
contrary to the Sinriti and the custom, complains to the king, 
that is a topic of litigation (or cause of action].'' Our courts 
of justice, if rightly advised, will not listen to an unreal 
distinction, although the degenerate Brahmanas by conrtesy might 
be loudest in advancing their pretension to a false and artificial 
superiority. 

A perusal of the Smntis will convince the reader that the 
Sudras as such were not regarded as slaves. Any person whether 
Brahman a or Sudra might be a slave in the recognized modes such as 
capture in war,*or sale by the father; (see Manu viii, 415). While 
dealing with the modes of acquiring subsistence by the different 
classes, Mann says, that a Sudra is to subsist by serving the twice- 
born classes, or by the practice of mechanical arts. But is this 
service the qprne thing as slavery 9 Not a wortl to that effect 
can be found in the Smritis, though no doubt the holders of 
service are compared to dogs, to whatever caste they may belong. 
There is, however, a passage in the Brahma- P urdna, which depicts 
the Sudras subsisting by service, as slaves, aud 'that ia. the only 
slender basis on which is founded the conclusion that the Hindu 
Law regards the Sudras as slaves. But that passage does not 
apply at all to the Sudras practising the mechanical arts. Besides, 
slavery has been abolished within living memory, although 
the importation of slaves iuto British India, and the recognition 
of slavery by Government officials, were prohibited by earlier 
Enactments, slavery was abolished in 1860, A.D., by the Indian 
Penal Code. Therefore if the position of Sudras had been that 
of slaves under the Hindu Law, that state of things would have 
continued down to the abolition of slavery y but has any one 
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ever heard that the general body of the Sudras or any section 
of them was then emancipated ? The British Government has 
undoubtedly emancipated the people from moral thraldom. But 
no particular caste of Hindus was under physical thraldom 
at the time slavery was abolished, though there were certainly 
some Hiudu slaves whose caste is unknown, that were liberated 
by British Indian legislation. 

The Hindu legislators were anxious to provide every man with a 
source of maintenance; accordingly they ordained that the illegi- 
timate son of a twice-born mstn by a Sudra woman not married 
by him is entitled to maintenance from his estate, and as regards 
Sudras they provided that an illegitimate son may, by the Sudra 
father’s choice, get an equal share with a real legitimate son of 
liis, and that after his death, he is to get a half share in com- 
parison with what is obtained by his legitimate brothers ; and 
that in default of legitimate heirs down to the daughter’s son, 
ho may get the whole property. Now it should be observed that 
Sudras were all poor men at the time when the above rule was 
laid downs the only*property they might leave behind them would 
be a dwelling-house, and if he practised any mechanical art, also 
the tools of such art. Consequently a Sudra’ s illegitimate son 
by getting even his whole property, obtained considerably less 
than a Br&hmana's illegitimate son who was entitled to main- 
tenance. It is difficult to appreciate the process of reasoning 
by which, from the above provisions for the benefit of a Siidra’s 
illegitimate son, any inference can be drawn tlu\JL the marriages 
of Sudras are licensed concubinage Yet that is the only ground 
upon which that remark of Sir Raymond’s is founded: there 
is nothing else in Hindu Law, which can even remotely lend 
any support to such a disparaging view as that. m Ii we turn 
our attention from the law-books to the actual usage amongst 
the Hindus, we do not find anything peculiar to the Sudras, that 
may justify that contemptuous conclusion. On the contrary, hav- 
ing regain} to the'aetual practice, the disparaging remark might be 
applied to marriages among the Hair Brahmanas in Deccan ; and 
also among a certain section of Bengali Brahmanas by courtesy, 
who used toqmss through the ceremony of marriage with scores of 
women sometimes exceeding a hundred, though they were too 
poor to provide oven one of them with maintenance and residence. 

Besides, it is difficult to understand the logical sequence 
between the adoption by Sudras of their daughter’s and sister’s 
sons, and the* fact (even if admitted to be correct) of the Hindu 
Law regarding Sudra marriages as concubinage. If the Uiudu 
Law had provided no prohibited degrees for marriage amongst 
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the Sudrasy and had allowed them to marry their daughters and 
sisters, then and then only could the distinction have been account- 
ed for in the manner attempted to bo done. For, in the prurient 
imagination of Narnia Pandita and the like, the adopted son is 
to be capable of being begotten by the adopter on the son’s natural 
mother, by appointment to raise issue, merely for the purpose 
of justifying the prohibition propounded by him, for the first 
time. 

For, even according to him, the fiction of adoption, is not, that 
the boy is begotten by the adopter on the bog's natural mother. 
Because if that had been so, the boy ought to have retained his 
natural relationship to his mother and her*relations. On the 
contrary it is admitted on all hands, that the real fiction of 
adoption is, that the boy is begotten by The adopter on his own 
wife, and it is on that footing that the adopted son’s right of in- 
heiitance from the adoptive mother and her relations has been 
recognized, and that from his natural mother and her relations, 
denied to him. In performing the Prirvana Sraddha he is to 
offer piiulas or oblations to his adoptive mother’s sires, not 
to those of his natural mother, see Duttaka*Mimans£ vi, 50. So 
the prohibition is utterly inconsistent with this theory of adop- 
tion, now universally accepted. 

(1) There is a text of Yama, which appears to support the 
adoption by a twice-born person, of his daughter’s son: — 

*rnn?T*n%*r H 

■which men ns, — “ The IToina or the like ceremony is not (neces- 
sary) in the case (of adoption) of the daughter’s’ or the brother's 
son ; by the verbal gift (and acceptance) alone, that is accom- 
plished: this is declared by the Lord Yama.” — This text was 
relied on by some Snstris of Bombay in 1821 , A.B., who were con- 
sulted in the case of Huebut Rao, 2 JBorroclftile’75, (8&). I have 
not foand it cited in any commentary of note ; but Pandit Bharat 
Chandra Siromani used to repeat it to his pupils, and it is also 
cited in some unimportant works on adoption, see the said Pandit's 
compilation, called Dattaka-Siromani, pp. 45, 92, 244 and 246. 
This text, however, is not found in the Code of Yama, snch as 
is now extant and published; it does not contain a single 
pnssage on positive law; nor do tho published Codes of Vrihaspati 
and Kfityiyana, although numerous texts from them are cited 
by commentators on positive law, none of whioh is found in 
the published editions. Another text of Yama, cited In the 
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Dfiyabliaga, Oh. XI, Sec. 5, para., 37, was the subject for considera- 
tion by a Full Bench of the Calcutta High Court (l C. S., 27), and 
the learned judges were anxious to see the context for the-purpose 
of ascertaining the true meaning of that text (1 C. S., 38), auil 
I was consulted and asked by an eminent judge of that Bench 
to prooure the Code of Yama. I saw Pandit Bharat Chandra 
Siromani on the subject, but he said that the complete Code of 
Yama containing the chapter oh positive law, he had never seen, 
and could not be found anywhere, so far as he was aware. Hence 
the above text caiyiofc be supposed to be Bpurious, simply because 
it is not found in the published Incomplete Code of Yama; it seems 
to have been traditionally known in the Sanskrit law-schools, when 
we find it cited by the Bombay Sastris and a Bengali Pandit. 

Nor can it be contended that this text of Yama should be 
construed to refer to the Sudraa only, and not to the twice-born 
classes. Because, in construing passages of law, we must take 
into consideration the religious disability of the 8udrns under the 
Codes, to whom th<^ privilege of performing saci ifiees was denied, 
see Jai mini's Mi man 3 5 (6, J, 25 et seq.) the topic of incompetency 

of Sodrat to perform sacrifices or spew l 

This view is entertained even now, with this difference only, 
that certain modern wi iters say that the Homa and the like 
ceremony may be pei formed by the Sudtos, vicariously through 
the Bi a liman a priests. But the Calcutta High Court and the 
Privy Couucil have held that this modern view, however bene- 
ficial and profitable it might be to tbe Bralnnauical class 
Subsisting by priest-craft, is not binding on the Sudras, who may, 
therefore, validly adopt a son without performing the Soma 
ceremony: Beha^i Lai v. Indromani, 21 W. R., 285, affirmed by 
Privy Council, Indromani v. Behari Lai, 5 C. S., 770. 

(5) Nanda Paudita was neither a lawyer nor a judge, blit 
merely a Sanskrjtist and teacher of the sacred literature, and the 
above prohibition may be fairly taken to be intended by him 
as directory only, and a rule of the Law of Honour. Nor does 
he say that an adoption made in contravention of that prohibi- 
tion is invalid, as he has done in respect of another rule, see 
his Dattaka-miurinsa, v, 56, 

Case-law.— The prohibition is not followed in the Punjab; 
nor in Madras where the adoption of the daughter’s and the 
sister’s son has been declared valid by custom amongst the Brah- 
manas, 9 M. S., 44, bnt notwithstanding, the adoption of the 
son of the daughter of an agnate relative has been held invalid, 
11 M* 8,, 49 ; nor did the prohibition obtain in Bombay before 1879 
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A.D. when, however, the adoption by a Byihmana, of his daughter’s 
sou was declared invalid, 3 B. S., 273. The prohibition is not res- 
pected by persons adopting in the Kritrima form in Mithila. In 
the North-West Provinces the adoption by a Bohra Brahmans, of 
his sister’s soil has been held valid according to custom, It A. S., 
5*3; and in the recent Pull Bench case of Bhagwan Sing K \7 A. S., 
2UA, it has been held by the Chief Justice Sir John Edge and the 
majority of the judges of the Allahabad High Court thatNanda 
Pandita’s rule ought not to bo enforced, aud that the adoption of 
the daughter’s son and the like are valid amongst the regenerate 
classes. In Bengal there is no recent reported ease on the point, 
but there were several early decisions in conflict with each other. 
Here a person’s daughter’s and sister’s sou being entitled to 
inherit his property even when he die* joint with his co-heirs, 
in preference to near agnates, the question would not arise in many 
cases, iu whicli the daughter’s and the sUter’s son as such would 
succeed, even if their adoption be invalid, — and this accounts for 
the paucity of cases. « 

The exislenee of usage to the contrary, proves that there 
was no restriction such as is propounded by Nanda Pandita. If 
the works of Nanda Pandit and his followers be thrown out of 
consideration, there is nothing el«e that may suggest to a student 
of Hindu law, the existence of any such restriction. 

Caste.— 1 The adoption of a boy belonging to a casta different 
from that of the adopter is not forbidden by the Smritis. There 
is, however, a passage in the alleged work of S.iunak.i, already 
referred to, recommending adoption within the caste; and pro- 
viding that an adopted son belonging to a different caste is 
entitled to food and raiment only and not to a share of the pro- 
perty, as lie cannot serve the spiritual purpose. 

In an un reported case from Sylhot the High Court upheld 
an adoption of a K&yastha boy by a man of the fcJhuliGO caste, by 
reason of theve being the usage of intermarriage between these 
castes. 

Ago and initiatory ceremonies.— Neither in the Smritis nor 
in the commentaries on general law is there any restriction either 
as to the age of, or as to the performance of any initiatory 
ceremony upon, a person, which limits his capacity for being 
adopted. 

But Nanda Pandita cites a passage of the Kalika-PurJLnn, a 
modern production culled Upa-Purinn, laying down that a boy who 
has completed the fifth year, or one upon whom the tonsure lias 
been performed thongh he may be within the fifth year, cannot be 
adopted. Nanda Pandita, however, construes the passage to mean 
18 
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that a boy whose nge exceeds five years cannot be adopted, 
and that one within that age may be adopted though the tonsave 
lies been performed upon him, but in that case the additional 
sacrifice ox Puttreshti most be performed. 

lu the Dattako-Ohandrika, the passage cited from tlielj£&Hka- 
JPurana is declared spurious ; but a new restriction is laid down 
to the effect that the age should not exceed the primary period 
for the cei*emony of investiture with the sacred thread, which is 
the eighth year for Brahmauas, the eleventh for Kshatriyas and 
the twelvth for V$Uyas, and that a Sudra may bo adopted if 
unmarried. 

Our courts, hftwever, are disposed to reject these rules, but 
at the same time they nppenr to lay down the rule that a twice- 
born boy may be adopted if the ceremony of the investiture with 
the sacred thread has not actually been performed upon him; 
and a Sudra, before his marriage, Gunga v. Lekhraj , 9 A. S., 25S. 

But there is no such restriction in the Punjab, or in Mithila 
as regards Kritriipa adoption, or amongst the Jainas ; or in 
Bombay where a manied man with children may be adopted, 
Dharma v, Ramkrishna, 10 B. S., 80. It is also held in Madras 
that according to custom amongst the Brahmanas the adoption of 
a boy of the same gotra , after upa-nayana or investiture with the 
sacred cord, is valid, 9 M. S., 148 ; the same usage obtains in 
Pondicherry. There are other districts in which no lestriction 
of the kind is observed. 

This is another innovation introduced for the first time by 
Kanda Pandit, uselessly fettering the fieedom of action of per- 
sons in a matter which is, as it ought to be, left by the Smritis to 
their discretion. 

« * 

Dattaka : what ceremonies necessary. 

The ceremonies of giving and taking are absolutely necessary 
in all cases. These ceremonies must be accompanied by the 
actual delivery of the child ; symbolical or constructive delivery 
by the mere parol expression of intention on the part of the giver 
end the taker, without the presence of the boy is not sufficient, 
(Siddessory v. Uoorga, 2 Indian Jurist, N. 8., 22). Nor are deeds 
pf gift and acceptance executed and registered in anticipation 
of the intended adoption, sufficient by themselves to constitute 
legal adoption, in the absence of actual gift and acceptance ac- 
companied by actual delivery* 19 W, R,, 138. 

The formalities of giving and inking may be either what 
way be called ordinary and secular, or what may be designated 
religious and ceremonial, the latter by recital 
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of Vedik texts, and therefore cannot be performed by Sudras 
nnd women ; and so in an adoption by them, the acceptance of the 
boy, would be like their acceptance of a chattel, D. M., i, 17. 

In a Sjuka adoption no other ceremony is necessary, giving 
and taking being sufficient. I hare already told yon that it has 
been held that Hama is not necessary for an adoption among 
Sudras, 5 O. S., 770 ; it used, however, to be, oftener than not, 
performed by them vicariously through their Br^hmana priests. 

With respect to the three regenerate tribes the ceremony of 
Homa or burnt offering is said to be necessary- in addition to 
giving and taking. 

The females of the regenerate classes are, like Sadrns, in- 
competent to study the sacred literature; so they cannot them- 
selves recite the sacred texts and cannot consequently perform the 
sacrifices, although they may join their husbands as indispensable 
associates in the performance of sacrifices. Hence widows like 
Sudras, can perform the Homa rite vicariously through the sacer- 
dotal priests. The sacred texts are omitted if women or Sudras per- 
form any religious ceremony ; EftsjXTOnf i V&chaspati Misra 

however, maintains in liis Vivada-chintamani that widows and 
Sudras cannot adopt at all by reason of their incapacity to per- 
sonally perform the Homa ceremony. 

It should, however, be remarked that the performance of the 
Homa ceremony might be dispensed within the case of an adop- 
tion by a widow of the twice-born classes, for the same reasons 
as in an adoption by a Sudra. Hence if Homa be not necessary 
in an adoption by a Br&hipani widow, the result would be that 
it is not necessary in any case. 

It is worthy of remark that according tO’Uindu law a boy 
could be given and taken as a slave and not as a son, such a 
slave was called Dattrima or given ; lienee, so long as slavery was 
in force, the Homa ceremony was of very great importance, con- 
clusively proving that the boy was adopted as the *Dattriva>a or given 
son, and not given and taken as a Dattrima or given slave. But 
now that slavery has been abolished, it is not of much value in 
that way* 

Dattaha : his status and rights . 

In Natural Family.— Except for the purpose of prohibited 
degrees in marriage, the connection of the adopted son with bis. 
relations by birth becomes extinguished unless they be also bia 
relations by adoption, as in the case of the adopter and the 
adoptee being related before adoption. In such cases, however* 
the original relationship ceases and a new relationship based on 
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adoption arises as far as possible between tlie adoptee and the 
original relations, through the adoptive parents. 

The consanguineal Sapinda relationship in the family of his 
birth continues even after adoption, and in consequence an 
adopted sou cannot marry a damsel belonging to that family, who 
is within the degree of Sapinda relationship. 

DvydmushyAy ana. — So also a boy who is adopted in the 
dvydmmtiydyana form retains his natural relationship to all the 
original relations and acquires, in addition, a new relationship to 
his adoptive parents and their relations. He is called the son 
of two fathers, as is not absolutely given away in adoption, but 
is made a son common to both his original as well as his adoptive 
parents, just as a property may be transferred so as to become 
the joint property of the transferor and the transferee. A son 
could be of this description either by operation of law or by ex- 
press agreement at the time of adoption. According to some, an 
only son can be adopted only in this form ; for, as a matter of 
law, he must contiifne his progenitor’s son notwithstanding adop- 
tion in the ordinary mode. An express adoption in this form is 
now rare, if not obsolete. 

Status and inheritance in the adoptive family. -The adopted 
son’s status and rights in the family of adoption, are dealt with by 
the commentators, as being based upon express texts, and according 
to them the adopted son stands in many respects on a footing very 
different from that of the real legitimate son. regards inheri- 
tance, there is a conflict, between the Smritis, some of which are very 
favourable to the adopted son while others are not so, the latter 
admitting his right of inheriting from the adoptive father alone. 
The eoiptnentaUrs endeavour to reconcile the conflicting texts by 
holding that possession of good qualities will entitle the adopted 
son to inherit f/orn the adoptive father as well as from his rela- 
tions ; otherwise»,he will inherit from the adoptive father alone. 
There is, [>owevef, no express authority in Hindu law recognizing 
the adopted-son’s right of inheritance from the adoptive mother’s 
relations. 

Our Courts of justice Imre avoided the difficulty by laying 
down a rule based upon the principle of equity and justice,* and 
so cutting the Gordian knot of conflicting texts, — the principle 
being that the adopted son should, ha, ye the same rights ip the 
family of his adoption, as he loses in the ’ family ofjiis! birth, 
m»tesiT'th£re be express texts curtailing the same; they have 
thus adopted a principle which appear to be quite contrary to 
that followed by the commentators, namely, that the adopted son 
cannot claim any right unless there be an express text giving 



ADOPTED SON’S RIGHTS IN ADOPT1VK FAMILY. 


101 


Ch. iv.] 

him that right,— and have disregarded the above distinction drawn 
by the commentators, by tacitly assuming the adopted son to be 
endowed with good qualities in every case. 

Accordingly it is now settled by the decisions of the superior 
Courts that, as regards inheritance the adopted son holds in all 
respects the same position as an aurasa son of the adoptive 
father and the adoptive mother, and is entitled to all the rights 
of a real son of the adoptive parents with the exception of only 
such as has been expressly denied him. 

The result is, that he will inherit from the adoptive father, 
the adoptive mother and all their relations without any distinction; 
or restriction, subject oyly to one exception mentioned below.;* 
The adopted son of a full brother will take in preference to the 
aurasa son of a half-brother; and one daughter’s adopted son 
will inherit equally with another daughter’s real son. FjffP Uadutg 
kumari 8 0. S.. 802 ; Kallkamal v. TJmasankar , 

lO C. ST^ 282 ; see also G C. 8., 289 ; 3 W. R., 49 ; 1 A. S., 255 ; 
3 Knapp, 55 ; 5 W. R., P. 0., 100. » 

Adoptive mother. — When the adopter has more wives than 
one, then the question may arise as to which of them will be 
the mother of the adopted son. If the adopter allows any one of 
his wives to join him m the ceremony of taking the boy in adop- 
tion, in that case she will be his adoptive mother, and her co- 
wives his stepmothers, so that the adopting motliet would succeed 
to him to the exclusion of the other wives of the adoptive father, 
see W. R., (jht]T. No., p. 71 and 18 M. S., 277. 

But a difficulty arises if the adopter alone takes the boy, or 
when nil his wives join with him, if the latter course he possible. 
In either case all the wives might be taken to be his t adoptive 
mothers. But fiction would then surpass nature : joint produc- 
tion of a single son by several females is a phenomenon unheard 
of, except in the story of Jarasandha in our Ms;habharata. The 
Itih&sas and the Puranas, however, are our books precedent, 
and you may rely upon them for drawing an argument by ana- 
logy in favor of the adopted son’s rights. So the adopted son 
who is a favourite of law would have different sets of maternal 
relations to inherit from, if such an anomaly were permissible. 

A greater difficulty presents itself when a widower or a 
bachelor .adopts* In the first case it might be said that ffie "de- 
ceased wife of the adopter will be the adoptive mother, and her 
relations the maternal relations of the adopted son. The diffi- 
culty in the latter case, however, must remain unsolved* 

Bub it should be observed that although the husband’s son: 
is deemed by courtesy to be the wife’s son, yet acceptance by the 
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wife ^constitute the husband’s adoptee, her 

legal so& 4 v Even when a mart has only one wife, and the man alone 
adopts and the wife does not join in the act of adoption otvcbncur 
in it, the legal relation of mother and son cannot arise between 
them. Nanda Pandita, no doubt, maintains that although the 
husband’s assent is necessary for an adoption by the wife, yet 
the husband may adopt without the assent of the wife, and the 
son so adopted would belong to the wife in the same manner 
as any property accepted by him. But as the wife’s right tq the 
husband’s property is neither co-equal nor similar to that of 
the husband, and in fact is not real, but merely fictional and 
assumed to enable h£r to use and enjoy the same to a limited ex- 
tent, similarly there can be no actual ana legal relation of mother 
and son between the wife taking no part in the adoption, and the 
husband’s adopted son, any more than between a wife and the 
husband*s begotten son by her co-wife. That a stranger adopted 
by a man without the concurrence, or even against the will, of 
his wife, would became legally her son, is a proposition which 
must be established by authority ; should there be none, the 
above ipse dixit of Nanda Pandita declaring the husband’s in- 
dependence of the wife as regards adoption, would not be suffi- 
cient for that purpose. It would be begging the question to 
sny that the husband’s adopted son becomes the son of bis wife, 
when lie has only one wife, even without her consent. Nanda 
Pandita also, appears to indicate that acceptance by the wife is 
necessary to constitute her the legal mother of her husband’s 
adopted son, by saying that the ancestors of the mother that 
accepts in adoption ei *UWT lire the adoptee’s maternal 

grandsires in the ceremony of Parvana Sraddba, performed by 
him, Datfcaka-mim4ns&, vi, 50. Hence the term i adoptive mother’ 
must be taken in its primary meaning of adopting mother, and 
not in the figurative sense * of the adopter’s wife. The Sanskrit 
rule of legal construction is that every word should be taken in 
its ordinary primary meaning sr' faft W l The incidents of 
Krifcrtma adoption in Mithita throw considerable light on the 
point. r 

Adopted eon’s share.— The only exception, agreeably to the 
principle above mentioned, is, as to the amount of share to be obtain- 
ed by the adopted son When a real son becomes subsequently born 
to the adoptive father, .there t 
adopted son* a lesser ’i^are m that event. In this 
tflM third share* Sdnte .a 

fourth ihare* while tbere is a text of V riddha-$autama v 
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the Dattaka-Mlipdnsa v. 48, which says that an adopted son 
endowed with excellent qualities and an after-born son are equal 
sharers, 

In dealing with the adopted son's heritable right, our Court* 
have assumed him to be endowed with excellent qualities in all 
cases ; if the same assumption be made with respect to the 
question as to the amount of his share, when an Aurasa son is 
subsequently born, then he should get an equal share in all cases, 
according to the above text of Vriddha-Gautatna. But the ques- 
tion has not been considered from this point of* view, in the cases 
on the subject. 

The expressions one-third share and one-fourth share appear 
to be used in the texts, as" having reference to the share of the 
Aurasa son ; and not as being so much part of the estate, for in 
that case if there are many real sons born, the adopted son 
would have got a larger share than each of them. The conflict has 
not been reconciled, nor are the terms satisfactorily explained. 
But the rule adopted is that in Bengal the adapted son would get 
half of what a begotten son gets (4 C. S., 425); and in other - 
places, one-fourth of the same (l Mud. H. C. R , 45 ; 16 B. 8., * 
847). But it has recently been held by the Bombay High Court 
that lie is eutitled to a fifth share instead of a fourth share, {Giriapa 
y. Ningapa 17 B.S,, 100), in other words, to one fourth of what 
a legitimate son gets. 

There is no other express authority in the Smritis for curtailing 
the rights of the adopted son. But the author of the Dattaka* 
Clnmdrika extends this rule of difference in shares, to cases of 
partition between male descendants in the male line down to the 
great-grandson, where there is competition between an adopted and 
a real descendant. He does so by analogy which' would make the 
rule applicable to all cases in which there is competition between 
a real and an adopted relation. 

The extended rule has been followed by the Calcutta High Coart 
in a case in which the adopted son of one brother brought a suit 
for partition against the sons of two other brothers (4 C. S., 425) ; 
they formed members of a joint family governed by the Mit&k- 
shara. The Madras High Court doubts the correctness of this 
decision i {Udjd v. Subbaraya 7 M, 8., 253)* 

The rule was not applied to a case in which the adopted son 
of one daughter was a claimant together with the real legitimate 
son of another daughter* both of whom were held to be equal 
sharers (0 C. 8., 70), 

Another novel rule enunciated for the first time by the 
Datt&ka-chandrikd, is that a Sudra’s adopted son should share 
equally with hie begotten son* on the ground that a Sudra’s illegi- 
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mate son may by the father’s choice get an equal share with his 
legitimate sons. It is difficult to understand the cogency of this 
argument. This rule, however, lias been followed by the Madras 
High Court (7 M. S., 253), for this book is said to be of special 
authority in Bengal and Madras. 

Adopted son’s right as against adopter. — The position of an 
adopted son is secure under the MitaksharS; for, as he is en- 
titled to all the rights of a real legitimate son, he acquires from 
the moment of adoption, a right to the ancestral property, so as 
to become the ccA-owner of the adoptive father with co-equil 
rights. But if liis c position be not better than that of a leal 
legitimate son, then under the Dayablriga, and also under the 
Mitdksluua so far as regards the self-acquiied property, the 
adopted son would bo left completely at the mercy of the adoptive 
father. The pioposition that an adopted son is entitled to the 
same rights as a real legitimate son of the adoptive parents, 
confers on him in Bengal the contingent and uncertain right of 
inheriting from them and all their relations. But the certain 
right of inheriting the adopter’s property ought to be secured to 
him by curtailing the adopter’s power ot’ giving away his property 
to the detriment of the adopted son, seeing that the moving con 
sideration inducing the parents to give their sou in adoption is, his 
advancement by bis appointment as heir to the adopter’s property. 
According to the principle of equity ami justice, therefore, our 
courts are competent to protect an adopted son against the capri- 
cious and whimsical disposition of his property ‘by the adoptive 
father, made with a view to deprive the son of the right of inheri- 
ting the same, when the protection afforded by natural love and 
affectioii f to real legitimate sons is winting in his case. There are, 
however, some cases governed by the Mitakshati, in which it has 
been held that an adoptive father is competent to make a gift of 
his self acquired immoveable property either by an act inter vivo* 
( ftitnpama V. AtcMmn . 4 Moore l-=-7 W\ K , V . 0., 57) or by a will 
( Fu rmhota ^r ^ Bom. H. 0. R., O.C., 196, SudaJUiSd, v ‘ 

Marshall, 137 = 2 JELi}', 205), so ns to deprive the adopt- 
ed son. But in these cases, the principle of equity could not be 
invoked, inasmuch as the adopted sons became entitled to large 
ancestral estates. 

Adoption by widow and devesting. — When a person dies 
giving an authority to his widow to adopt a son unto him, then 
his estate must vest in the nearest heir living at the time of his 
death ; for a Hindu’s estate cannot remain in abeyauce for a 
nearer heir who may come into existence in future. Hence if he 
dies without leaving male issue, his estate must vest either in his 
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widow or widows, or in the surviving collateral male members of 
the joint family if governed by the Mit&kshar£. If again the 
person leaves behind him a son and authorizes his widow to adopt 
in the event of that son’s death without male issue, his estate 
vests in that son, and on the latter’s death may vest in a person 
other than the widow authorized to adopt. Between the 
death of the adoptive father and the adoption, succession 
might open to the estate of deceased relations of the adoptive 
parents, which would have devolved on the adopted son, had his 
adoption taken place before the falling in of* the inheritance. 
Hence arises the vexed question as to what estates already vested 
in other persons may a subsequently adopted son take by divest* 
ing them, the ordinary rule of Hindu law being that an estate 
once vested by inheritance cannot be divested by reason of any 
subsequent disqualification of the heir (Mb niram v. Kerry, 5 C. S., 
776), or by reason of a nearer heir coining into existence after- 
wards, ( Kalidas v. Krishna , 11 W. R., O. C., 11 = 2 B. L. R,, F. B., 
103). Hence devesting by adoption is an exceptional rule founded 
on the peculiar character of the institution, and entirely based 
upon judicial decisions which do not seem to be quite consistent. 

When the estate is vested in the adopting widow as heiress 
of her deceased husband, she becomes divested by the adoption 
which is an act of her own choice. Her interests are, therefore, 
opposed to her duty, which are sometimes sought to be reconciled 
by an ante-adoption arrangement with the natural father of the boy 
adopted, whereby the widow reserves to herself certain rights in 
the estate ; and it bus been held that such arrangement curtail* 
ing the adopted son's rights Is valid and binding on him, when as* 
sented to by the natural father, see G hitko v. JdnakL 11 Bom., 
H. C. R,, 199 ; kyf li I*, S , BSI, Lakshmi v. 

Subramanya , 12 H. S., 490. But relying on an obitur dictum of 
the Privy Council in Bhaiya v. Indar , 16 C. S., 550, the Madras 
tt ieh. . JQjprfr J have held that the adopted son is no$ bound by the 
agreement entered into by the adoptive mother with th9 natural 
father at the time of adoption, whereby his rights were cartailed 
J&Qa nnadha v. Pagomma, 16 M. S., 400. 

If the husband's estate is vested in two co-widows, and one 
fiiem adopts a son in the exercise of the power granted by the 
husband, it has been held that both the widows become divest* 

> Mondakini v. Adim tK 18 C. S., 69. So in B ombay it has 
wan heldtliatwiien tnesenior widow without authority rrom the 
husband adopts a son of her own accord, the junior widow is also 
divested of her interest in the husband’s estate (5 Bom., H. C. R., 
*•0. J., 18) 5 8 idem, 114.) But in a case where a person died 
leaving two widows and a son by the senior widow, and giving 

14 
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uUiovity to like junior widow to adopt in the event Of that son’s 
death, and on the happening of that event the junior widow 
adopted a son, it has been held that the senior widow cannot be 
divested of the estate which became vested in her as the mother 
and heiress of the son : Faiz-uddin v. TinAo^L 22 0. S., 565. 
So also when on the existing son’s death the estate vested in his 
widow or in his paternal grandmother or other heir, it has been 
held that his mother in the former cose, and his stepmother in 
the latter, could not adopt, and cause the estate to be divested : 
JQhoobanmoyee v^iRamkisor, 10 M. I. A., 279«8 W. R., P. C., 15; 
Ijrotnomoyee v. Shama , 12 0. 8 ., 246; Annamab v* Mabhu , 8 Mad., 
H. O. R., 108. 

But if the estate vests in tlie adopting widow by inheritance 
from her son or son’s son, and she then adopts, the adoption 
will be valid, and the jlridow will be divested of the estate, ac- 
cording to the Mit6kshar& school : Jamnabai v. Raychnnd , 7 B. S , 
225; Vfndyakrav v. Lakshrmbai , 11 B. S., 318; Lakshmi v. Gatto , 
8 A. S., 319 ; Mamkchand v. Jugutsetani , 17 O. S., 518. The law 
seems to be different in the Bengal school, as regards devesting 
in such coses, because here under no circumstances can a brother 
take in preference to the mother, or a paternal uncle in prefer- 
ence to the paternal grandmother; whereas according to the 
!$nt£kshar& the male members of a joint family take, to the ex- 
clusion of the females, the undivided co-parcenery interest of a 
deceased member * and the adoption may be assumed to relate 
back to the time when the estate vested in the (adopting widow. 
It has, however, been held by the Bombay High Court that an 
adoption made by a mother who succeeded as heir to her son after 
bis death and that of his widow, is invalid, the power being at an 
end, Kttihnarav v. Shankarrav , 17 B. S., 264. 

When a member of a joint family governed by the Mit6k- 
shard dies giving permission to his widow to adopt a son, then 
his undivided cfy-parcenery interest vests, on bis death, in the 
surviving male members, who, however, will be divested by the 
subsequent adoption made by the widow : Sri Vifadif v* Sri Brojo, 
1 M. S., 69**8 I. A., 154; Sur&ndra v, Sailaja, 18 C. S-, 885. It 
should be observed, however, that vesting and devesting go on 
continually by births and deaths in a Mitdkehard joint family* 
and the law in this respect, is somewhat different in the two 
schools. But it appears that if the male member in whom the 
undivided interest of another member authorising his widow to 
adopt* vests by survivorship, dies and the whole family property 
vests in his widow^ and then the other widow adopts, suck adop- 
tion r would be invalid by reason of the second widow being not 
divested % Jfapchtmd v, B&khmab<*i> 8 Bom*, EL 0* A*C* 
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The distinction is that if the adoption is made when the undivid*- 
ed co-parcenary interest of the adoptive father remains vested in 
his co-parcener taking by survivorship, the interest is divested and 
the adoption is valid ; but if the adoption is made after the estate 
has passed from the co-parcener taking by survivorship to his heir 
then the estate cannot be devested and the adoption is invalid : 
Chandra v. Gojarabai, 14 B. S., 463. 

As regards the estate of any other than the adoptive father* 
succession to which had opened before adoption, the adopted son 
cannot lay any claim to the safile (Rally r. Gocoolj£ C. 8 ., 296), even 
when the adoption was delayed by the fraud of the person in whom 
the succession vested : Hfyubaneswari v. Nilkhmal, 12 G. S., 18, 
affirming 7 C. S., 178. 


KRITRIMA ADOPTION. 

According to the Smritis and the commentaries, the Kritrima 
form differs from the Dattaka only in this, that in the latter the 
boy is given in adoption by his natural parents or either of them, 
whereas in the former, the consent of the boy only is necessary 
w ho sh ould therefore be destitute of his parents, and thus suijurit, 
so* asft> be competent to give his assent for liis adoption : in all 
other respects there is no difference between the two forms. 

But the Kritrima adoption that is now prevalent in 
appears to be a modern innovation and altogether a different in- 
stitution from that dealt with in Hindu law. 

The Kritrima form of adoption such as is now made in 
Mithila, does not appear to be affiliation but is something like a 
conti actual relationship between only the adopter and the adoptee. 

In this modern form a man and his wife may either jointly 
adopt one son ; or may each of them separately adopt a son, so 
that the son adopted by the husband does not become the wife's 
son, and vice versa ; and in such a case the son of the one does not 
perform the exequial ceremony, nor succeed to tjie estate, of the 
other i Sreenara 2 Sel. Rep., 29 (2$) 5 see alsff 7 W . R., 
600 and 8 

The offer by the adoptive parent expressing his desire to adopt, 
and the consent to it by the boy, expressed in the lifetime of 
the former are sufficient to constitute adoption. No religious cere- * 
*oni§e, 9L burnt sacrifices are necessary in this form: it mem v. ! 
Knpa, 1 SeTTKgiR" 1 ftt“‘ Tl^^ form aajfc 1 

The ^tof^i^"ffiS^fe«trnnft->form 4oes hot'' Ilfs status. 




le adoptee w. 

io his family of birth, and by the adoption he acquiree the right 
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of inheriting from the adoptive parents or parent alone. He can- 
not take the inheritance of his adopter’s father or even of the 
adopter’s wife or husband, the relationship being limited to the 
contracting parties only : 7 W. R., 500 ; 8 W. R., 155 ; 25 W.R., 
255, 

According to the authoritative commentaries of the Benares 
school the Kritrima form of adoption may be made in the Kali 
age, in addition to the Dattnka form, and jt appears to prevail 
in many places in Northern India, if not also in the Deccan. But 
this form whenever met with at a jftce other than Mithila, must 
not be confounded with the modern innovation of the latter 
district, which thodgb called Kritrima ig altogether different from 
it. The real Kritrima form is exactly similar to the Dattaka one 
as regards their incidents. _ 

Properly speaking the name Kritrima should not be applied 
to the adopted sons that are popularly called by a different name in 
Mithila, namely, Kurta-putra which does not appear to be a corrup- 
tion of Kritrima ■ puttra but of Krita-puttra . 

Mithila is the modern district of Tirhoot which is a corruption 
of the word Tira-lhukti meaning the country “ bounded by the 
banks ” of three rivers, namely, the Gandak in the West, the Kosi 
in the East, and the Ganges in the South. 



CHAPTER V. 

MITAKSHARA JOINT FAMILY. 

ORIGINAL TEXTS. 

\ i ^r^if ffcmnfrrm fswMt wt u 

<n? ^TT**f Pnj: i 

>i 

1. In land which was acquired bv the grandfather, also in 
a corrody or in chattels (acquired by him), the ownership of 
both father and son is similar. 

5®T«rw *r f«wr «r fiwnnn o ' 

2. The father is master, even of all of gems, pearls and 
corals : hut neither the father nor the grandfather is so, of the 
whole immoveable property. 

^ i ^pm sjfb&f i 

* *pt *r fsrann n 

3TRTT ^ ^ JW Sprf^JcTT: I 

Vfwhft fajlfvep a 

# 

3. Though immoveables and bipeds have been acquired by 
a man himself, a gift or sale of them should not be made 
without convening all the sons. Those that are born, and those 
that are yet un begotten, and those that are stfll in the womb, 
all require the means of support : the dissipation of "the heredi- 
tary source of maintenance is censured. 

e i «rf*mnn fawiRT *r «fw(! *mr: i 

4. Kinsmen joint or divided are equal in respect of immo- 
veables ; for, one is not competent to make a gift, mortgage or 
sale of the whole. 

il swtsfa i 
q mwift wrmm wrftf * fttw r 
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5. Even a single member may make a gift, mortgage or 
sale of immoveable property, at a time of distress, for the sake 
of the family, and specially for (necessary) religious purposes. 

< I ^pNrfinCTrpn^r fbaraV wjwwwt i 

6. Among grandsons by different fathers, the allotment of 
shares is according to the fathers (i.e., per stirpes). 

® i TOiren’fhPRT’TO swftpn i 

7. The separation of one who is able (to support himself), 

and is not desirous (of participation in the patrimony), may be 
completed by giving him a trifle. * 

« I fsreifa Heft *TRT! «SRDf ^rt 

8. A son born of a wife of equal class, after the (other) 
sons have been separated, is entitled to the (parental) share. 

9. A son begotten before partition has no claim on the share 
of the parents ; nor one, begotten after it, on that of the 
brother. 

*r *rret *r*f m i 

• 

10. If he make the (sons’) allotments equal, bis wives to 

whom Stridhanam has not been given by. the husband or the father- 

in-law, shall be made partakers ot equal allotments. 

« 

u I fNNssfa *3$ | 

11. Let the sons divide equally the property and the debts 
after the demise Of the parents. 

I ftgW tomt i 

12. The mother also, of those dividing after the death of 
the father, shall take an equal share. 

4tfh«cm s 

13. Uninitiated brothers should be initiated by those, for 
whom the ceremonies have been already completed ; and sisters 
should be disposed of in marriage, glvjpg them as an allotment 
the one-fourth share. 
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V» i PNPWftOS* «rf<fcnn i 

. SHnj *WHT»lt n | 

to Raster 3 4 : 1 

wn^t *r ei^-TOFi-fasprt «wi *t* * n 

14. ^ Without detriment to the father’s estate, whatever else 
is acquired by a parcener himself, as a present from a friend, or 
a gift at nuptials, does not belong to the co-p&rceners. He who 
recovers hereditary property, which had been lost, shall not giro 
it up to the parceners 5 nor what lias been gained by science* 

1 whrci 3 *rt utrtcj; i 

tot-wt 3 gftw g 

15. Bat if a single co-parcener recovers ancestral land which 
had been formerly lost, the rest may get tbe» same according to 
their due shares, having set apart a fourth part for him. 

1 w r re i nfa ggn^ fawns 1 

16. But if there be an accretion to the joint property (made 
by any parcener through agriculture, commerce, &c.) an equal 
division is ordained. 

V*> I faroit TO» era I 

17. Whatever has been given by the parents, belongs to 
him to whom it was given. 

t 

V= i ftsrfic 3% ?b sw 1 

^ ’Enf^wfa^f g 

« S«W T1TC *BOT 

yfo wnftww ^r f t*r g g *cfwr ! n 

TOtiron p i 1 

iwrpf nifvt HWt «rw[-*r 4 ®*' 1 

18. If the father is dead, or gone to a distant place (and 
not heard of for twenty years), or laid up with an incurable 
disease, his sons and son’s sons shall pay his debts which must 
be proved by witnesses in case of denial* He who takes th$ 
heritage, likewise ho who takes the widow, or a sou if the estate* 
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is not vested in any one else, or the heirs of one leaving no son, 
shall be compelled to pay the debts. A son is not liable for his 
father's debts incurred for indulgence, in wine, women, or. wager, 
or for unpaid fine or tax imposed on him, or for his promise to 
make an unlawful gift. 

VS. i tfnfr i 

€ 

19. For brothers a common abode is ordained so long as 
the parents are alive, 

MITAKSHAKA JOINT t FAMILY. 

The Sanskrit word for Inheritance is daya which is derived 
from the root dd ( = Latin do) to give, and which primarily means a 
gift. Heritage resembles a gift in this that in the former as in the 
latter ono person's right accrues to another person’s property 
without any valuable consideration. Heritago may also be deemed 
an implied gift ; for^the law of inheritance m a country is moulded 
and regulated by the feelings of its people, so that if every person 
of a community could have declared at the time of his death his 
intention with respect to the persons that are to take his property, 
then in the majority of instances the donees would have boen 
the very persons that are declared heirs by the law : the law of 
inheritance, therefore, may be regarded as the General Will of the 
community, and hence heritago may, not improperly, be regarded 
as gift which the previous owner intended but omitted to make, 
but which the law relating to the order pf succession, gives effect 
to by raising a conclusive presumption of such intention, founded 
on degrees of what are usually "called natural love and affection 
but what aro really feelings of sympathy occasioned and deter- 
mined by the peculiar conditions, exigencies and associations of 
each Society, and, may vary in different communities, and also in 
the different stages of development of the same community, so 
that what is regarded as quite natural in one, may be deemed 
contrary to natural justice in another. 

Three modes of devolution in Mitikf hard.— According to 
the MitAkshard the estate of a deceased male devolves in three 
different modes under different circumstances. 

1. If he was a member of a joint undivided family his interest 
in the joint ancestral property and in the accretions to the same, 
passes by survivorship to the surviving male members of the 
family. 

By the term ancestral property is to be understood the pro- 
perty of the father and othor paternal lineal male ancestors in 
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tho male line, to which the right of the sou or other male de- 
fendant in the male lino, accrues from tho moment of his birth 
or rather conception, and which is, on that account, called un- 
obstructed heritage. It docs not include property inherited jointly 
by two brothers from their maternal grandfather or from a female 
ancestor or from a collateral relation ; such property though joint 
does not pass by survivorship but devolves according to the rules 
of succession. Jasoda K{>cr v. Shea lWsaud , 17 0. S., 33; Sami- 
nndliav. T/umgathann ! , 19 M. S., 70. 

2. If ho was separated from his co-parceiters and was not 

subsequently re-united with any ouo of thorn, his estate descends 
agreeably to the rules of succession. * 

The rules of succession also applj to the self-acquired and 
other separate property of a member of a joint family according 
to the ruling of the Privy Council in the Hhiraganga case : 
N aililarj -tMaui Lif i Shiv(t<jnn<{«, 9 M. I*. A., 539 = 2 \V\ R., P. 0., 21. 

Xnd conversely the rule sot survivorship applies to any joint 
anreht nil property (including accretions to tlu/ same) which may 
have been kept joint and undivided at the time of partition of all 
the vest of property, Chowdk ur ji QJjjM&UUMdk X tZutfluiriJM KnnumrL 
2 1 . A . , 2(33. 

The rules of succession will apply, as stated above, to even 
joint property oilier than ancestral and accretions to tho same. 

3. If he was re-united with any of his co-parceners after 
partition, his estate goes according to a certain course of succes- 
sion, though in Some cases it may seem to pass by survivorship. 

It should be observed here that although there are good 
reasons for considering ihaf tho different courses of succession to 
the estate of persons were regulated by their , status of being 
joint or separate or re-united, it is now settled by decisions of tho 
Privy Council that the course of descent is determined by tho 
character of the property, so that whether tho status of the family 
he joint or separate, the property which is joint will pass by 
survivorship and the property which is separate will devolve in 
a different course of succession. Tho first proposition, however, 
should bo restricted as being applicable only to such joint property 
Rs is ancestral or accretion to tho same. 

The joint family —system is a cherished institution of tho 
Hindus and is the peculiar characteristic of tlioir society of which 
it is the normal condition. Those who are called by nature to 
live together continue to do so with the exception of daughters 
born in the family who must pass out of it by marriage, and with 
Hie addition of wives brought from other unconnected families. 
The Hiudu Sustras enjoining brothers to live together so long’ 

15 
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the parents are alive (Text No. 19), give a religious sanction to the 
usage, and are unlike the Christian Scripture ordaining , — u There- 
fore shall a man leave his father and mother, and cleave junto his 
wife, and they shall be one flesh/ 1 — which appears to have 
moulded the structure of European society in the individualistic 
mode. Originating in natural love and affection, the joint family 
depends for its continuance on mutual sympathy and the spirit of 
self-sacrifice and forbearance ; while its disruption owes its origin to 
the spirit of selfishness and impatience in some of its members. The 
system founded as«it is on the virtues of sympathy and self-sacrifice, 
and tending as it does to create a spirit of forbearance and mutual 
dependence, tostifieS to the law-abiding ^tnd religious character of 
the Hindus. This system, however, is opposed to the spirit of 
self-reliance and independence, which distinguishes the peoplo 
of Europe, and is, on this account, disapproved by some English- 
educated Hindus who would introduce the European system ; 
but this view of their’s is looked upon by the orthodox Hindus as 
the outcome of selfishness. 

The Hindus accustomed to livo in joint family groups do not 
require the aid of Hospitals when suffering from disease, on the 
contrary they feel an instinctive abhorrence for being nursed by 
strangers in Hospitals ; nor do they feel the necessity for making 
any provision for themselves in their old ago or for their children 
since the family affords shelter and protection to its old and 
infirm members as well as to members who are fatherless and 
young. « 

The joint family system is but the continuation of the ancient 
patriarchal form of family government, 1 and fostering as it doe'* 
the religious spirit it may be called the stronghold of Hinduism. 
It still prevails in Hindu Society sometimes more in form than in 
spirit; an exclusively secular education dissociated from religion, 
now imparted in our schools and colleges, has been undermining the 
Hindu Spirituali|m on which tho system is founded and on which 
its continuance depends. This institution like every other, has 
its advantages ana disadvantages, but its advantages are both 
spiritual and secular, while its disadvantages are merely secular 
in character. 

I The Topics relating to the joint family — are, ( 1 ) the members 

; of whom it is composed, (2) different descriptions of property 

* belonging to them, (8) their rights and privileges to and in the 
family property, (4) management of the family and its property, 
(5) alienation of the family property and of the undivided co- 
parcener/ interest of any member ? ((5) debts of the father and of 

* other members, (7) Judicial proceedings, (8) devolution of the 
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undivided c?o-parcenery interest of a member, (9) partition and its . 
incidents, (10) things that are not liable to partition, and (11) 1 
legal presumptions. 

1.-— Members of a joint family . 

Males.— The members are males and females. The male 
members are, — (1) those that are lineally connected in the male 
line, such as father, paternal grandfather, son and son’s son, (2) 
collaterals descended in the male line from a common male ances- 
tor, (3) and such relations by adoption. ’ 

Females. — The female members are, (4 the wife or the 
widowed wife of a male nfember, and (2) his maiden daughter. As 
a general rule, a married daughter is not a member of her father’s 
family; since by marriage she becomes a member of her husband’s 
family ( Kartilc v . Saroda , 18 C. S., 61*2) ; there may, however, be 
cases in which a married daughter continues to live as a member 
of her father’s family, sometimes together with her husband ; a 
widowed daughter also may sometimes come &ick to her father’s 
family and live as a member thereof. 

The female slave or concubine, and the illegitimate son — 

mentioned in the commentaries as members of a joint family may 
now be so, only in very exceptional and rare cases. When slavery 
was prevalent a female slave would be permanently attached to 
a family as a dependent member thereof, and a son begotten on 
her by a male '•member would likewise be an inferior member. 
But although there cannot, at the present day, be a female slave, 
there are instances of concubines living as members of the family 
of the man keeping them ; this we find possible either in the 
cases of holders of Rijes or big estates, or in th’e cases of low- 
caste people. Herein the extremes meet, the former are above 
public opinion, and the latter are below the same. 

Some misconception appears to prevail on tWs subject. The 
Hindu commentators treat of an illegRi in at eW while 

dealing with the partition of a 

mean that only such an illegitimate son, as is a member of his 
father’s family, may get maintenance if the father is of a regenerate 
class, and a share if the father is a Sudrd. The following texts 
form the foundation of the law on the subject : — 

which means—*' The virtuous and obedient son, borne by a 
Sairfi women to & enu who has no other offspring, should obtain 
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a maintenance; and let tlic kinsmen take the residue of the 
estate:”' — Vriliasputi. This text is explained to refer to a sou 
of a twice-born person by a »Sud i a woman not married by him: 
See Dayabbaga ix, 28. 

3T <n n: QcTf I 

srafi®ar: n *g« i 

which means — “A son begotten by a Sudra, or on a female 
slave or on a female slave of a slave, may take a share (on parti- 
tion) if permitted thy the father): this is settled law.” — Manu. 
According to a Sanskrit rule of construction the repetition of the 
particle u or ” may be taken to imply “ or on any other similar 
woman.” 


siTcftsfq ?T^i 335® ainWtV’iFrrfr I 

fqcrfc i 

^T^V'fTcr bs!’ 5 cnf^ 11 I 

which means — “ Even a son begotten by a Sudra 011 a female 
slave may get a share by the father's choice: but if the father 
be dead the (legitimate) brothers should make him partaker of 
half a share: one, who lias no (legitimate) brother may take 
the whole, in default of (heirs down to) the son of daughters.” — 
Y&jnavalkya. 

These three texts are cited in the Dayabliagn. The author 
of that treatise lays down on the authority of the above text of 
Yribaspati, that the son of a regenerate person by any Sudra 
woman not manied by him, is entitled to maintenance ; and then 
goes on to discuss the law relating to such a son of a Sudrd, and 
begins thus, — 

33*1131 H*r: I 

as the correctness of the rendering by Colebrooke of this passage 
lius been doubted, it is literally translated thus, — “ But of 11 Sudui, 
a -son - by - a- nut- mart ied- female- slave-or-the-like-Sudra-woinuu, 
may share e.quully with other sous, by the father’s permission.” 
The words connected by the hyphens stand for a compound word 
in the original. 

Culebrooke’s translation is a follows, — “ But the son of a 
Sudni, by a female slave or other umuarried Sudra woman, may, 
&c.” So you see that it is difficult to maintain that Oole- 
brooke’s version is wrong, excepting this that the word “ un- 
married” is ambiguous and muy suggest a meaning not in- 
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tended by the original, namely that the woman must be a maiden , 
whereas the real meaning is that she is not married by the man. 
The two words Ddsi and Adi may be done, iu either of the above 
two ways, namely, either into “ a female slave or other,” or into 
“ a female slave or the like.” No Sanskritist would be prepared 
to say that the first of these versions, which is given by Colebrooke, 
is wrong; the translation given in Narain JJhara's case, 1 (J. 8., 1, 
omits the word *■ 8udra woman ” altogether. 

There is a difference of opinion on this subject between the 
Calcutta High Court and the other High Courts; the latter hold 
that an illegitimate son of a Sudri by a kept woman or continuous 
concubine would be entitlod to a share under fhe forego’ing texts, 
while the former take a contrary view : See Kripalnarain v. ISukur- 
7 noui, 19 C. 8., 91, and the cases cited therein. 

It should, however, be observed that two commentators of 
the Dayabluga, namely, lldmabhadra and Srikrishna explain the 
term u on a female slave of a slave ” as used in the above text 
of Manu, thus, — 

which means, — u On a female slave of a slave, means, on one 
not married but kept by a slave.” And this is consistent with 
what is said in the D.iyabhdga with respect to the illegitimate 
sons of regenerate peisous. 

Hence, if the son begotten by a Sudra on a kepi woman of his 
slave be entitled, it follows a fortiori that a son begotten by a 
man on his own kept woman should be entitled to a share. So 
these commentators of tliS Dayabhaga appear to support the view 
taken by the other High Courts. 

1 have already told you that the Hindu lawgivers appear to be 
anxious to provide a source of maintenance for every person aud 
therefore also for an illegitimate son. It would be a little too 
puritanic to deprive one publicly acknowledge^ as son by the 
father and his family, on the ground of his being iTlegiti mate ; 
he is not responsible for the manner in which he came into 
existence. 

There does not appear to be any difference on this point 
between the commeutaiies of the two schools. If it be contended 
that in order to entitle an illegitimate son to claim a share, it is 
necessary that his mother must be a slave, then none would be so 
entitled now that slavery has been abolished, and the decisions of 
the other High Courts ( Ruhi v. Oovind , 1 B. S., 97, 8adn v. Baiza r 
4 B. 8., *37, Knshnagyan v. Muttusami , 7 M. 8., 407, and tiargo- 
bind v.. Dhuram, 6 A. 8., 329), as well as the ruling of the Privy 
Council iu the case of Jogendra Bhuapti , 18 C. 8., 151, must be 
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pronounced wrong. It should moreover be observed in this con- 
nection that the Sanskrit word Ddsi does not necessarily mean a 
female slave, but may also mean a Sudi'4 woman s and the latter 
meaning is suggested by tbe whole context of the D&yabb&ga on 
the subject. 


2. Descriptions of property . 

Classification. — The different kinds of property that may belong 
jointly or severally to the members of a joint family, mny, for 
different purposes, ‘be classified thus 

1. Unobstructed and Obstructed, heritage. 

2. Joint and Separate. * 

8. Ancestral, Ancestral lost and recovered, and Ac- 
quired. 

4. Immoveable, Corrody, Moveable and Trade. 

5. Partible and Impartible. 

These are cross divisions. 

Heritage, Unobstructed and Obstructed — Heritage is defined 
in tbe Mitakshaid to be that pioperty to which one’s right accrues 
by reason only of his relationship to the previous owuer. It is 
called obstructed, where the accrual of the right to it, is obstructed 
by the existence of the owner ; and it is called unobstructed, 
where the owner’s existence offers no obstruction totbeacciual 
of the right. A son, a son’s son, and any other remoter male 
descendant in the male line acquire from the moment of their 
birth or rather conception, a right to the property of the 
father, the paternal grandfather and other paternal male ancestor 
in the male line, and such property is, therefore, denominated heri- 
j'tage without obstruction. But when the right of a person arises 
to tbe property of his paternal uncle aud the like relations, only 
f on their death without male issue, on account of his being their 
| beir, and to which property he had no right during their lifetime, 
I such property is’called obstructed heritage, tbe existence of tbe 
* owuer having offered the obstruction to the accrual of the right. 

There is a great distinction between the father’s self-acquired 
properly, and the property inherited by lum in regular course 
of inheritance from bis father and other paternal male ancestor 
in the male line, ns regards the son’s right by birth to the same, 
which will be dealt with in the next topic. 

Joint— property is of the essence of the notion of a joint 
family- It consists, (1) of the ancestral property, (2) of the acoes- 
sioug to the same, (8) of the acquisitions with joint exertionor joint 
funds, and (4) of self-acquired property thrown into the common 
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slock, when the Acquirer allows such property to be treated as family 
property so as to 1 convert it into joint: immoveable property lost 
to the family, if recovered by any member other than the father 
of the tainily, is subject to the incidents of joint property, and 
so is property acquired by the special personal exertion of a 
member bnt with the aid of joint funds. In the three last cases 
the acquirer or recoverer is entitled to a larger share on parti- 
tion, but in the first of them this distinction does not seem to be 
observed by the courts. It is doubtful whether survivorship will 
apply to acquisitions made without the aid of ancestral nucleus. 

Separate — property of female members, is called Strtdhana 
which will be separately dealt with. Separate property of a male 
member consists, (l) of his self-acquired property, and (2) of pro- 
perty inherited by him ns obstructed heritage according to the 
rules of succession. Two or more members may have jointly 
separate property as distinguished from the joint property of all 
the members of the family ; for instance, in a family of first cou- 
sins, those composing one branch being the sbns of one brother, 
inay have property consisting of the separate property of their 
fither and mother, or of property inheiited by them from their 
maternal grandfather, such property though joint between them- 
selves, is separate as regards the rest of the family. 

Ancestral — property may be defined thus : — Property ac- 
quired by % lineal male ancestor in the male line, devolving on n 
son or other male descendant in the male line, becomes ancestral 
on the death of the ancestor, in the hands of the descendant: 
It afar am y, Bustum^ 20 W. R., 189. A share of ancestral pro- 
perty obtained by partition continues to be ancestral in the hands 
of the co-parcener getting the same : Adarmani v. Chowdhry , S 
C. S., 1. So also when such share is obtained according to a 
distribution made by a deed of gift (Uuddun v. Ram, 6 W. R., 71) 
or by a Will, executed by the ancestor (Tara v. fteeb, 3 M. i£. R., 
50 ; Nana v.Achrat , 12 B. S., 122), it retains its elmra Offer of ances- 
tral property, except when the gift is made in terms clearly show- 
ing an intention that the donee should take an absolute estate 
for his own benefit only : Jugmohundas v. Mangaldas, 10 B. S., 528. 

Accretions to nnoestral property, by purchase with the income 
thereof, or otherwise, are deemed ancestral i 10 B. S., 580; Umrit 
v. Goitres, 18 M. I. A., 542=# 15 W. R., P. C., 10. 

Ancestral, lost and recovered.— Ancestral property lost to the 
family, when recovered by the father is deemed his self-acquired 
pioperty as- against his sons. But when it is recovered by any 
other member solely by his own exertion, then if the property he 
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moveable it becomes exclusively liis own ; but if it be immoveable, 
he is entitled to a quarter share os his remuneration for the exer- 
tion in recovering it, and the residue is to be shared by all the 
members including him. 

Acquired— property may be subdivided into (I) what has been 
acquired with the ancestral funds, i e. 9 accessions to the family 
estate, (2) what has been acquired with the aid of joint ancestral 
funds but by the special exertion of any member, (3) what has 
been acquired by ^tho joint exertion of all the members, — the 
exertion need not be of the same kind, for instance, if of two 
brothers one goes out to a distant place and earns money there, 
and the other remains at home in charge of the family and the 
property of both, to take care of them, then any property acquit ed 
with the money earned by the first brother must be regarded as 
joint acquisition by both, (4) what has been acquired entirely by the 
personal exertion or influence of a member without any aid from, or 
detriment to, joint funds, or what is called Self-acquired pioperty, 
and (5) self-acquirkd property allowed by the acquirer to be 
enjoyed by all the other members in the same manner as if it 
were joint property, and so thrown into the common stock. 

Savings of an impartible estate by a holder of such estate 
during his incumbency, and property acquired with the same, 
are considered as liis separate or self-acquired propeity : Maharaj 
Y„ 5 M. II. C. R., 41 ; Kotta v. 3 M. S , 1 i§"; 

Wealth gained by a a joint family cannot be 

regarded joint by reason only of his haviug been maintained and 
educated at the expense of the family funds ( Dhvnookdaree v, 
G unput, 10 W. R., 122), unless it is acquired by the practice of a 
profession for which lie received a special training at the family 
expense, and falls within what is teimed ynin* of science : Lak shtnan 
Yi JjmwA a h 6 B* S., 225 (242) ; Krishnaii v. Mo ro , 15 B.' STTSSTT 

Immoveable --property is of very great importance in India 
where agriculture is the chief source of wealth of the people. 
The landed property of a family is looked upon as the hereditary 
source of maintenance of its members present and future, and 
Hindu law imposes restrictions against its alienation which 
is prohibited as a general rule, and is permitted only in very 
Exceptional circumstances. The rule against alienation nppeara 
to be salutary in character, having regard to the exigencies of 
Hindu society, but it is being modified by our courts of justice 
to a gieat extent* 

OcwAy—is tbe rendering given by Colebrooke of nibandhu 
which means, what is settled or a settlement : it is according to 
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the Miftikshard (l, ft, 4 and Vir. 2, 1, 13) an interest issuing out 
of land such ns a royal grant or assignment to any person, of the 
king's share of the produce of any laud, in part or whole. It is 
explained in the Dftyabhaga (2, 13) to mean what is settled to be 
given ns an annuity. 

Moveable — property is not regarded so important as im- 
moveable, by Hindu Law which allows therefore a greater freedom 
with respect to the alienation of the same. 

A joint family trade — differs from an ordinary partnership 
in this, that it is not dissolved by the death of any member. 

3. Rights and privileges. 

Right by birth of son, son's son, and the like. — A son or nny 
other male descendant in the male line acquires from the moment 
of his birth, ail interest in the ancestral estate in the hands of the 
father or the grandfather, which is co-equal to that of the latter 
in character, and also in extent as regards tl^e father, but not so 
as regards the grandfather when the father is alive or when there 
is any other co-heir claiming tlnough the father. 

Right by birth to self-acquired property —According to the 
Mitakshara, a son or the like descendant acquires from his birth, 
a right also to the self-acquired property of the father or other 
paternal ancestor in the male line, the character of this right, 
however, materially differs from that acquired in ancestral property. 

No limit as to degrees of descent. — A male descendant in 
the male line, however low, in descent, acquires a right by birth to 
both ancestral and self-acquired property of a paternal ancestor. 
Suppose A holds ancestral property and a son D is born to him, 
then B nud A are co-sharers with co-equal rights; a son 0 is born 
to B and acquires an interest in the property in the same way as 
another son of A ; similarly a son D of C would be ft co-parcener; 
«nd likewise D’s son E would acquire a similar Mntej$st and ou 
the same principle, and so on. If the three intermediate descen- 
dants were to die during the lifetime of A, E’s rights would not 
be in the least affected by that circumstance. The same rules 
apply also to the self-acquired property of a paternal ancestor, to 
which right arises by birth. 

But the rule is different if the paternal ancestor is separated 
from Uis descendants, and not reunited with any of then}, aud^ 
there is no son, or grandson, or grefct-grandson alive at the time 
of his death, but there is a great-great-grandson, then the latter 
would be excluded by many other heirs, such as thejdj^y and 
the like relations who are entitled to take the estate in uefault ol 
16 
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male issue clown to the third degree, according to the rules of 
succession governing the devolution of separate property. But it 
should be borne in mind that this rule does not apply to ancestral 
property to which right by birth accrues and which is joint, and 
the undivided co-parcenery interest in which passes by survivor- 
ship. This is an important distinction, sometimes lost sight of. 

Posthumous sou, conception, and adoption. — A son or the like 
descendant in the womb ot his mother at the time of the death 
of bis father, from or through whom he would acquire a proprietary 
right by birth if he were in existence during the father’s life, 
becomes entitled to the same right if he comes into separate 
existence subsequently, his birth relating back to the time of his 
father’s death. The Hindu Law makes this concession only in 
favour of the male descendants in the mule line, in whom the 
father and other paternnl ancestors are supposed to be reproduced, 
and accordingly, who take an immediate interest in their property 
and as sacli are heirs par excellence or rather co-heirs, for whom 
the family property*- is desigued as the natural source of main- 
tenance. 

Hence a son and the like may be said to acquire the right 
from the moment of their conception ; but it is absolutely 
necessary that the child in embryo should be born alive or come 
into sepnrate existence, in order to be invested with the right; 
for, the course of inheritance cannot be diverted by the mere 
festal existence of a child not bom alive, and no person can 
claim an estate, as heir of a stillborn cUUd. But a child in the 
womb is not entitled to all the rights of a child in me : a son’s 
right of prohibiting an unauthorized alienation by the father of 
ancestral propecty cannot be exercised in favor of an unborn 
son, (Mt. Goura v. Chummun, W. R., Gap. No., 840,) nor is the 
existence of a son in embryo a bar to adoption : Eanmant v. 
Bhima, 12 B. S , 105. 

This rule, which is applicable only to the proprietor’s male 
issue, the greatest favourite of Hindu Law, has been extended 
to other heirs taking by succession, not upon the ground of 
there being any clear authority in Hindu Law, but on the ground 
that the principle has been adopted by other systems of .jurispru- 
dence s in Btraja v. Naha Krishna, Sevestre’s Reports, 288, jbbe 
sister’s son in embryo at the time of the maternal nncle’e death 
was. fcfjijt , Jjjs heir. But it should be observed that all relations 
other 1 than male descendants, are not really heirs expectant ; they 
can take only in the contingency of default of male issue, and for 
them jtbe inheritance is but a windfall. Bgsjtkj, any pth$r j^on 
lubse^nenHy JovwM thafc would npt.he eetotWfl. 
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The great distinction between the male descendants and all 
other heirs is that the former are deemed as the ancestors' own 
selves , reproduced, and as sncli are entitled to become theie 
co-heirs and co-parceners from birth, whereas the latter are 
entitled to become heirs after the death of the proprietor without 
male issue ; and that the former confer spiritual benefit by their 
very existence, while the latter cannot do so, although that 
doctrine is nowhere invoked by the Mitiksbara while dealing 
with inheritance. 

Adoption is tantamount to birth in the adoptive family, and 
the adopted son acquires, from the moment of his adoption, an 
interest in the ancestral, as well as self-acqtiired property of his 
paternal ancestors by adoption. 

Character of father’s and son’s interest in ancestral property. 

—The character and the extent of the interest taken by a son 
in the ancestral property does not differ from those of the lather’s 
except so far as they are affected by the ton’s liability to pay 
the father’s debts. '* 

The following passage of the judgment of the Privy Council 
in Suraibumi Koer 's case (5 C. 8., 148) should be read in this 
connection : — 

“That under the law of the Mitdksbnra each son upon his 
birth takes a share equal to that of his father in ancestral im- 
moveable estate is indisputable. TJpon the questions whether he 
lias the same rights in the self-acquired immoveable estate of his 
father, and what are the extent and nature of the father’s power 
over ancestral moveable property, there has been greater diversity 
of opinion. But these questions do not arise upon this appeal. 
The material texts of the Mitaksliara are to be found in the 27th 
and following slokas of the first section of the first chapter. It 
was argued at the Bar that, because in the third alokfi of the 
above section, it is said that the wealth of th^ father becomes 
the property of his sons, in right of their being hip sons, and: 
‘ that is an inheritance uot liable to obstruction,' their rights 
in the family estate must be taken to be only inchoate and imper- 
fect during their father’s life, and in particular that they cannot, 
without his oonsent, have a partition even of immoveable ancestrab 
property. There was some authority in favour of this proposi- 
tion, notwithstanding the texts to the contrary, which are to be 
found in the MitfiksharS itself (see slok&s 5, 7, 8, 11 of the 5th 
section <Sf the first chapter). Bub it seems to be now settled law> 
u> the Courts of the three Presidencies, that a son can compel hie 
father to moke partition of ancestral immoveable property. On 
tins point - it 'is iuScieht tocifce the cases of Latieel Sfinav. ' 
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coomar Sina. 12 B. L. K., 873, and Rm^Unm,Xrnsnry 
*iWtt i ^ f i i'inW , d. L. 6., F, B. B , 731 /decided by the Higli Court 
of Calcutta; that of Kalwarshad v. Ramcharan. I. L. R.„ 1 All. 
R , lo9, decided by the High Court of the North-West Provinces ; 
that of ri .Mmht jfafa I i, 1 Mad. H. 

C M 77, decided by the Hight Court of Madras; and the case of 


ijshvanath v. 


10 Bom. H. C., 444, decided 


by tli e Higfi Couri or Boiuba^ decisious do not seem to go 
beyond ancestral immoveable property. 

u Hence, the rights of the co-parceuers in an undivided Hindu 
family, governed by the law of the Mitakshara, which consists of 
a father aud his sons, do not differ from Jbbose of the co-parceners 
in a like family which consists of undivided brethren, except so 
far as they are siffected by the peculiar obligation of paying their 
father's debts, which the Hindu Law imposes upon sous, aud the 
fact that the father is in all cases naturally, and in the case of 
infant sous, necessarily, the manager of the joint family estate.” 


Distinction between ancestral moveable and immoveable.— 

Although sons acquire a co-equal ri«*ht by birth to ancestral pro- 
perty, both immoveable and moveable, yet a passage of the Law 
(Text No. 2) declares the father to be master of the moveables by 
reason, perhaps, of the character of the property and of the superior 
position of the father relatively to the sons. There appears to be 
a conflict of opinion with respect to the father’s power of disposal 
of aucestral moveables, owing to the seeming conflict between two 
passages of the MitSkshara, eh. I, sect. J, § 21 and § 27, the first 
of which seems to deal with the legal power, aud the second with 
the moral duty. According to one view tlie power is limited only by 
liis own discretion, aud according to the other, the power is 
not absolute but can be exercised only for family necessity and 
certain prescribed purposes. A bequest by a father to one of his 
two undivided poqs of the bulk of ailcestml moveables, to the exclu- 
sion of the other fd»a8 been held to be invalid, as being an unequal 
distribution prohibited by Hindu Law : Lahhman v. .Ram. I B. S., 
Sol, affirmed by the Privy Gouucil — Ram v. haksman, o &. 8., 48» 
7 I. A., 181. The Hindu Law seems to contemplate alienation to 
strangers, while conferring on the father the power of disposal 
in question, and not an unjust and undue partiality to a co-heir s 
for, the power is subject to the theory that the sons ate co-owuers of 
the moveable property, with the father; the co-ownership there- 
fore most prevuil when the questiou arises betweeu the co-owners 
aud no outsider is concerned. 


Sou'* right in father's self-acquired property.— It has al- 
ready been said that according to the Mitdkshara a sou acquires 
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a right by birth to the father’s self-acquired property in the 
same way as iu ancestral property, (Mit. 1, 1, 27). But the father 
is comp&teut to alienate the same, and the son has no right to oppose 
as in the case of the ancestral property, the reasons assigned being 
that the father has a predominant interest iu it, and that the son 
is dependent on him (Mit. 1, 1, 27 and 1, 5, 10). The father how- 
ever, cannot make an unequal distribution of it, except in the mode 
of assigning specific deductions to the eldest son, and so forth (Mit. 
1, 2, 1). Nor can the son enforce a partition of the same against 
the father’s choice, as he can in the case of aucfestral property. 

On a consideration of all these somewhat seemingly inconsis- 
tent propositions, it would, appear that the fattier is authorized to 
make a sale or the like transfer to an outsider, but he is not allowed 
to show an undue and capricious partiality to auy one son to the 
injury of another. 

It has been held by our courts that the father is competent 
to sell his self-acquired immoveable property without the con- 
currence of his sous ( Mudihuk v. Ram. 6 W. Rj* 71), and to make 
a gift to one son, to tTTe injury of IHBTother, 1 

A. S., 394), as well as to make a gift by a Will, which when made 
to a son, is taken by him as purchaser under the Will, and not by 
inheritance: Juaniohanda s j. Manaa ldas . 10 B. S., 528, (578). 

But an affectionate gift by the father to a son, of his self- 
acquired property, is to be distinguished from a gift amounting 
to an unequal distribution of it, which ought to be held invalid 
for the very same reasons as in the case of ancestral moveables. 

It should, however, be borne iu mind that such property, if 
undisposed of by the father, is taken by the sons and the like, 
by survivorship, and not by descent. 

The right of the son to the father’s self-acquired property 
may be called au imperfect one, but it has been made more so 
by our courts, by holding that the father is competent to make 
testamentary disposition (wholly unknown to Qiufiu Law) of such 
property aud so deprive a son wholly or partially. *** 

Wife’s right to husband’s property.— The Patnt, or lawfully 
wedded wife, acquires from the moment of her marriage ft 
right to everything belonging to the husband, so as to become 
his co-owner. But her right is not co-equal to that of the husband, 
hut is subordinate to the same, aud resembles the son’s right 
to the father’s self-acquired property. The husband alone is 
competent to alienate the same, and the wife cannot interdict 
his disposal, but being dependent on him umst acquiesce in it. 
Nor cau the wife enforce a partition oi the property. Bat it is 
by virtue of this right that the wife enjoys the husband’s property* 
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and iB entitled to get maintenance out of it; and it is also by 
virtue of this right that she gets a share equal to that of a son, 
when partition does take place at the instance of the male 
members. See liitdkshard on Yajnavalkya 1, 52. Thus the 
wife’s light also is an imperfect one. 

Unmarried daughter’s right.— Similarly, an unmarried 
daughter acquires an imperfect right in the father's property, by 
virtue of which she enjoys the same and is maintained out of 
it until marriage, and is also entitled to a quarter shaie if par- 
tition takes place’before her marriage, that is to say, when she 
continues a member of the family. 

Illegitimate son's right. — So also an illegitimate son appears 
to acquire an impel feet light, by virtue of which he is entitled to 
maintenance, and may get a half share on partition made by the 
legitimate bona after the death of the father, and an equal share 
by the father’s choice at a partition made in his lifetime. 

A concubine— of a deceased co-parcener is entitled to main- 
tenance, piovided she remains chaste, continued continence js a 
condition precedent to such claim, Yasvantfav v. Kashibai, 12 
B. S., 25. 

Reason for recognizing these imperfect rights.— A person’s 
son, wife, unmarried daughter and the like dependent members 
living jointly with him, use and enjoy his property. This is 
accounted for by Hindu lawyers by assuming a right in them, 
otherwise they should be guilty of theft or misappropriation every 
time they use the property, by taking food, giving- aims, and the like. 
The sons again . continue to live with their father even after 
marriage wliiclnis brought about by the father himself and not by 
them, and the fathei’s property is accordingly, by immemorial 
custom, looked upon ns the source of maintenance of the sons’ 
wives and children, and is, by the father’s conduct, rendered 
common to^ all ihe members of liis family, in tbe same manner 
as self-acquisition of a member is thrown into the common stock. 

There is good reason therefore for curtailing the father’s 
power of voluntary alienation (see Mit, on gifts) and unequal dis- 
tribution of bis self-acquired property, and so of depriving a 
dependent member of the means of his livelihood. 

Joint 'family property, right and enjoyment —From what 
has been said above, it appears that a member of a joint family, 
whether male or female, acquires a right to tbe joint property 
on bis or her becoming a member by bjrpb, adoption or raamggc ; 

rselv his right ceases on his or '1iW‘isffasft^’‘w -be 
member of the family by death, adoption or marriage. The pro- 
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perty belongs to the family : any one acquiring and retaining 
the status of being its member exercises certain rights over the 
family property, and his rights cease on the extinction of that 
status. A joint family, therefore, is like a corporation : indivi- 
dual rights are all merged in the family or the corporate body. 
Every member, male or female, has the right to enjoy the family 
property without any lestriction. A member, entitled to get 
the least Bhare on partition, may, by reason of having a large 
family of bis own to support, consume, during jointness, the largest 
portion of the proceeds of joint property, without being liable 
to be called upon to account for the excess consumption at the 
time of partition. The question of shares does not arise before 
partition: no member can bring a suit tor his share of the profits 
of joint property so long as the family is joint : Virthi v. Jowahir, 
14 C. S., 493. 

The following observations of tbe Judicial Committee in 
(11 M. I. A., 75), should be carefully read in 
this connection : — • 

“ According to the true notion of an undivided family in 
Hindu Law, no individual member of that family, whilst it re- 
mains undivided, can predicate of the joint and undivided pro- 
perty, that he, that particular member, has a certain definite 
share. No individual member of an undivided family could go to 
the place of the receipt of rent, and claim to take trom the Col- 
lector or receiver of the rents a certain definite share. The 
proceeds of undivided property must be brought, nccordingto the 
theory of an undivided family, to the common chest or purse, 
and then dealt with according to the inodes of enjoyment by tbe 
members of an undivided family. But when the members of 
an undivided family agree among themselves with regard to 
particular property, that it shall thenceforth be the subject of 
ownership, in certain defined shares, then the character of 
undivided property and joint enjoyment is takeft away from the 
subject-matter so agreed to be dealt with ; and in the estate 
each member has thenceforth a definite and certain share, which 
lie may claim the right to receive and to enjoy in severalty, 
although the property itself has not been actually severed and 
divided.” 

Extent of right, or share, vesting and divesting.— The 
extent of a member's right in the family property, or the share 
to which he is entitled cannot be ascertained before partition, for 
it is liable to variation by birth or death of members, it„io 
increased or diminished respectively by the disappearance, or 
addition, q| .jtoovbeir. 
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It is worthy of remark in this connection that the strict rule 
of vesting and divesting, such as is laid down in the Blindnmn’s 
son’s case and the Unchastity case, does not apply to a Mitdkshari 
joint family in which pnrtial vesting and divesting continually 
take place on birth, adoption, marriage, or death of a member. 

Bnt the amount of share to which a particular member would 
be entitled if partition were to take place at a particular time, 
may be ascertained by having regard to the rules of distribution, 
the principal of jyhich are: — (1) that the division among the 
descendants of the common ancestor is to be mode v er stirpes and 
not per capita; (?) that the first division must be made by 
dividing the partible property into as many shares ns would satisfy 
the claims of the members entitled to participate, such as the 
common ancestor, his wife or wives, and his sons and their 
descendants, — the individuals composing each of the different 
branches descended from the common ancestor, together getting 
one share ; and (3) thnt the share so obtnined by one branch is to be 
subdivided between its members on the same principles, i.e., the 
common ancestor of that branch, his wife, and each of the branches 
descended from him, getting a share each, and so on. 

History of father’s and son’s right.— In ancient Hindu Law, 
as in Roman Law, the father of the family, or pater familia, was 
the absolute master of the family property and of the person of 
its members ; the patria poteslas, or the authority with which the 
father of the family was armed by ancient Lajv extended to the 
power of inflicting punishment of death, aud to absolute domi- 
nion even over the acquisitions of the members. Thus Maun 
(viii, 416) says:— 

*rraf i 

?r i <=, i 

which means,-*-** A wife, a son, and a slave, these three, are 
ordained incapable of holding property : whatever wealth they 
earn becomes his whose they are.” 

The exercise of absolute power by an autocrat, in the govern- 
ment of afamily as of a State, may be cheerfully submitted to, if it 
is made with an eye to the happiness of all the governed, 
without partiality, and consistently with the principles of equity* 
justice and good conscience. But inequality of treatment owing 
to caprice or whims, undue partiality or favouritism to one, to the 
injury of others, and undeserved severity or leniency in the 
award of punishment, would render such government unpopular, 
and the curtailiug of the power desirable. The usage of polygamy 
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appears to have been a fertile source of discord in a family, and 
an old father under tile undue influence of a young wife, would be 
betrayed into acts injurious to her stepsons. This famishes us 
with the reason why unequal distribution among sons prohibited 
in respect of property of which alienation is allowed. There must 
have been frequent abuse of the particular power, by. fathers, 
amounting to a crying evil for which a remedy was felt necessary. 
Accordingly the Mitakshara curtailed it by admitting the son's 
light by birth as explained above, and by conferring upon sons 
co-equal right in ancestral property, as well as by restraining 
unequal distribution, while permitting alienation, of moveables 
and self-acquired property » 

This doctrine of the son’s right by birth to ancestral pro- 
perty, introduced by the Mitakshara as a remedy against the 
abase of the father’s arbitrary power, is found in many instances 
to be attended with grave evils of a different description. Head- 
strong and prodigal youths sometimes foolishly quarrel with their 
father, take their shares by partition, and dissipate the patrimony 
in no time; and then the fathers have to save those sons and 
their families from starvation, with the diminished means at 
their disposal. The author of the D.lyabhdga appears to have, 
theiefore, made a change in the law by laying down that the sons 
have no right to the ancestral property during the lifetime of the 
father; but at the same time lie laid down for the protection of 
the sons, that the father has no power of disposal over the bulk 
of the ancestral .property except for legal necessity, so that the 
estate taken by the father in the ancestral property, is under the 
Dayabhdga similar to the Hindu widow’s estate in property in- 
herited from the husband. 

But by what appears to be an improper application of the 
cloctiiue of Factum valet , our courts of justice have again thrown 
the sons completely at the mercy of the father, as they were by 
the ancient law. This change does not seem to be detrimental to 
the interests of sons except when the father is ar spendthrift or 
is entirely merged in the step-mother, and under her undue evil 
influence perpetrates the grossest iniquity to her sons by any 
other wife. 


4. Management . 

. Father manager.—" TJi§,J^th§r is in all cases naturally aqd 
m the case of infant sons, necessarily /the of the' joint 

family estate.?* t!he relative position of the father and- the eons 
xn a joint family is still regulated by the ancient rule that sons 
dependant on the father (Mib. i, 5, 9 -and 10), with whom the 
17 
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government of tlie family rests, and whose word is still the law 
as regards the management of the affairs of the family. Al- 
though the sons are co-owners with the father, of the ancestral 
property with co-equal rights, yet so long as they continue to live 
joint yvith the father and do not enforce a partition which they 
are at liberty to do whenever they please, they cannot interfere 
with the father's management of the family and its property. 
They have no doubt the power of interference in the case of an 
unauthorised alienation by the father of ancestral immoveable 
property, but thfcir enjoyment of the same is subject to other 
dispositions lawfully made by him, and if dissatisfied, the son's 
remedy is partition. Accordingly, a u suit for ejectment brought 
by a father against his son who had against the will of the father 
taken possession of a house vacated by a tenant, which was partly 
ancestral and partly the father's self-acquired, has been allowed 
and it has been held that, “ while the son's interest is proprietoiy, 
it lacks the incident of dominion,” when the sou lives jointly 
with the father. 1 A. S., 77. 

The father has the power of disposal over property other 
than immoveable, (Mit. 1, 1, 27) and consequently also over the 
income of the family property. We have already seen that there 
is a diffeience of opinion with respect to his disposal of the an- 
cestral moveables, p. 124. 

When the other members are minors, the manager whether 
the father or a brother, may make a sale, mortgage or the like 
alienation of joint immoveable property, which is rendered neces- 
sary by any calamity affecting the whole family, or by the suppoit 
of the family, or by indispensable religious duties such as obsequies 
of the father: (Mit. 1, 1, 28 and 29). 

The fatlieVs power of alienation of the family property has 
been considerably extended by modern decisions purporting to he 
founded on the doctrine of the son’s liability to pay off the 
fnthei's debts.i These decisions have practically changed the 
Mitakshar£ido£triue of the co-equal ownership of father and son 
in the ancestral property. These decisions are really, though not 
professedly, based on the following principle : — Sons cannot have 
a better friend than their own father, when, therefore, a father of 
even adult sons living with him, raises money by alienating pro- 
perty or otherwise, lie must always be presumed to have done so 
for the benefit of the family, unless it can be proved by the sons 
that the father was addicted to wine, women or wager, and the 
money was wanted for these illegal or immoral purposes. X shall 
return to this subject when dealing with the topics of Alienation 
and Debts. 
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Manager other than father.— It often happens that the eldest 
son is allowed by the father to look after the affairs of the family 
under iys direction, and sometimes he becomes the karta even 
during the lifetime of the father who is old and incapable, or 
religiously disposed and unwilling to remain concerned with 
worldly matters. When the father is no more, the eldest brother 
generally becomes the manager or karta , and sometimes a younger 
brother who is capable governs the family. It is seldom, if ever; 
that a manager is elected by all the members or even by those 
that are adults, or that more members than bne act as joint 
managers of a family. Although there is nothing to prevent any 
member from taking part yx the management} yet as a general 
rule one member only acts. as the kartn . 

His power of alienation when other members minors — It 

lias already been said that the manager alone is competent to 
charge or alienate family property for a family purpose, when 
the other members are minors. The power of a, manager tor an 
infant to charge his property is a limited and»qualified power as 
is pointed out by the Privy Council in the leading case of 
Hunooman^ Prasad Panday . 6 M. I. A., S93, thus: — “It (the 
power) can only be exercised rightly in a case of need, or for the 
benefit of the estate. But where, in the particular instance, 
the charge is one that a prudent owner would make, in order to 
benefit the estate, the bond fide lender is not affected by the 
precedent mismanagement of the estate. The actual pressure on 
the estate, the 1 dt»*nger to be averted, or the benefit to be conferred ; 
upon it, in tbe particular instance, is the thing to be regarded. 
Their Lordships think thatlbhe lender is bound to enquire into 
the necessities for the loan, and to satisfy himself as well as he 
can, with reference to the parties with whom he is dealing, that 
the manager is acting, in the particular instance, for the benefit 
of the estate. But they think that if he does so enquire, and 
acts honestly, the real existence of an all egod*^ sufficient and 
reasonably credited necessity, is not a condition precett&nt to the 
validity of his charge, and they do not think that under such 
circumstances he is bound to see to the application of the money.” 

This passage should be carefully read, as it enunciates a very 
important principle applied also to the case of an alienation by 
a Hindu female, of property in which she has a Hindu widow’s 
estate, and it has been adopted and embodied by the Legislature 
in Section 33 of tbe Transfer of Property Act iY of 1882. 

When other members majors— As to the power of the 
manager when the other members are majors the law is thus 
explained by Justice E. Mitra after referring to previous cases * 



132 MIWfKSHAM JOINT FAMILY. [CL V. 

“The result of these cases in our opinion, is, that an alienation 
made by the managing member of o joint family cannot be bind- 
ing upon his adult co-sharers unless it is shown that it was made 
■with their consent, either express or implied. In cases of implied 
consent it is not necessary to prove its existence with reference to 
a particular instance of alienation, but a general consent may be 
deducible m cases of urgent necessity, from the very fact of the 
manager being entrusted with the management of tbe family 
estate by the other members of the family ; and the latter in en- 
trusting the manfigemeuL of the family affairs to the manager 
must be presumed to have delegated to him the power of pledging 
the family ci’edit oifestate, where it is impossible or extremely in- 
convenient for the purpose of an efficient management of the es- 
tate, to consult them and obtain their consent before pledging 
such credit or estate : ” Miller v. llunganath, 12 C. S. 389, 899. 

Accordingly it has been held that the compulsory sale of the 
joint family property mortgaged by the managers of a trading or 
money-lending business of the family for the purposes of that busi- 
ness during tbe minority of the other members, in execution of a 
decree obtained in a suit In ought against the manngers only, is 
binding on the other metnbeis who cannot impugn the sale solely 
on tbe ground of their not being made parties to the suit, when it 
appears from tbe proceedings that the whole property was sold 
and bargained for s DavlatjoiJjl^, 1 5 C. S,, 70 ; and Sheo v. Sahib, 
20 0. S., 453. The managers were held to represent the whole 
family in the suit. I shall return t<"> this subject when dealing 
with the topic, Judicial Proceedings. 

Manager’s liability to account All the adult members are 
entitled to tuke.part in the management of the joint property, and 
if all are joint managers then no one is liable to be called upon 
to render an account. But if one member is tbe Kaiia or gover- 
nor of the family, as is generally the case in practice, and as 
bucIi is in excUS&ivo management of the joint family property, 
exercises control over the income and the expenditure, and is the 
custodian of the surplus if any, then the other members have 
the right to an account against him, especially when they were 
minors. The principle upon which the right to call for an ac- 
count rests, is not that the manager is to be looked uport as an 
agent or ft partner ; but it is, that when one of several joint 
owners receives all the profits, he is bound to account to bis co* 
sharers for their share of the profits, after making such deductions 
as he has the right to make, The demand for nn account may be 
made even during jointness by a, member desirous to know tWaotuol 
state of 'the family fund; Abhay v. Pearl, 13 T. 75. 
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Bat the accounts must be taken upon the footing of what 
has been actually speut for family purposes, and not upon the 
footing. of what should hare been so, if the manager had been more 
prudent and less extravagant. But he is bound to make good 
what has been misappropriated or concealed by him. 

Guardians and Wards Act VIII of 1890 — No guardian can be 
appointed under the Guardians and Wards Act, of the property 
of a minor member of a joint family governed by the Mitakshard, 
if he is not possessed of separate property 5 Sffam v. Mahananda, 
ly 0. S., 301. Otherwise, the interference would have forced 
the disruption of the joint family against Jilie will of the mem- 
bers thereof. * 


5. Alienation. 


Alienation of family property.— Although the female inem-i 
hers of a joint family are entitled to certain rights in the family^ 
property, yet as their right is imperfect and they hold a subordin-f 
ate and dependent position, the male members alone have the^ 
right of managing and dealing with the property. When, there- 
fore, alienation of any property becomes necessary for a purpose 
affecting the whole family, the male members are competent to 
effect the same, and they must all join in the transaction, in 
order to be bound by it. But if some of them are minors, then 
those that are adults are competent to make the necessary trans- 
fer. We have already Been (p. 131) that the manager also may 
alone make an alienation with the express or implied consent of 
the other adult members, such consent being implied in a case of 
urgent necessity when it would be impossible or extremely incon- 
venient to obtain express consent : 12 C. 8., 399*. The managers 
of a joint family trading or moneylending business are the accre- 
dited agents of the family, and authorized to pledge its credit for 
all proper and necessary purposes within the scope of the agency 
(Vanlat v. Mehr, 15 C. S., 70; Sheo v. Saheb, 20 “Cr-S., 458), and 
to represent the family in suits brought on mortgages executed 
by them in that capacity. The father of the family has the power 
of alienating the whole property for the payment of liis debts which 
the so.uq ape held, .bound to pay 1 Nanomi v. Modhun * 13 0. S., 2L 


Legal necessity.— The expression legal rtecomiy is very often 
used, toeignify the causes for which, or the circumstances under 
which, tf single member of A joint family, or a like person, having 
a limited* interest in property, Js authorized to transfer ikenaA 
to ps&j^tc $be transferee #, rightV the entire property. It com- 
prise -m stetyhan ce and suppor t of the family, pr eservati on of tyi* 
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management of the family business, if any, per- 
formance of necessary religious rites, such as marriage and the like 
initiatory ceremonies, exequial rites and Sraddha ceremony,— and 
the payment of debts contracted for the above purposes. 

Alienation of undivided co-paroenery interest of a member.— 

The members of a joint family governed by the Mitakshara hold 
the joiut property as joint- ten ant s and not as tenanfcs-in-common 
as in the Bengal school. The theory of the tenure of 

joint property by nr) embers of a joint family is, that each co-par- 
cener* s light extends to the whole; whereas the 
doctrine is, that each member’s right extends only to the share 
to which he would be entitled on partition, and not to the whole, 
From these theoretical conceptions of the nature of joint right, 
important legal consequences are deduced by the two schools. 
According to the one member cannot alienate his 

undivided interest in the family property, for he has no definite 
share in it ; and when he dies his interest passes by survivorship, 
for he has no specific defined share such as might be claimed by the 
heirs of liis separate property. But the D. ivabM ga controverts 
these doctrines by setting up a different theory of co-ownership 
(AS stated above, and maintains as incidents of this theory, that 
a single co-sharer is competent to deal with his undivided share, 
and that such shave does not pass by survivorship, but devolves 
on the heirs succeeding to his separate property. 

The law on the subject of a member's power of alienating 
his undivided interest, is different in Deccan anti in this side of 
India. 

k 

In Bombay and Madras— the strict ante-alienation rule of 
the Mitdkshard Mas been departed from, and it has been held that 
a co-parcener can, for valuable consideration, sell, encumber, or 
otherwise alienate his interest in undivided family property: 
Vamdev v. Venkatesh, 10 B. H. 0, 139 ; Virasvami v. Ayyasvami, 
1 M. H. 0., 471 fRanga v. Ganapa , 15 B. S , 073. 

In Bengal and North-Western Provinces — the ante-alienation 
doctrine of the Mitakshara is strictly followed so far as voluntary 
alienation by a co-parcener, of his undivided interest, is concerned. 
The question was considered by a Full Bench of the Calcutta 
High Court in the case of y 12 W. B-, F* R 

1, and it was held that a meraiJerof a joint Hindu family governe 
by the Mitiksliari Law, has up authority to mortgage his un- 
divided share in a portion of the joint family property, in order 
to raise money on his own account and not for the benefit of the 
family. In the case of BaJgobind v« Naraitt, the Privy Council 
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have laid down that under the Mitdkshard, as administered by the 
High Courts of the North-Western Provinces and Bengal, an 
undivided share in ancestral estate, held by a member of a joint 
family "in co-parcenery cannot be mortgaged by him 
account without the consent of his co-parceners : 15 Js!,"S., Sou, 
So' alio in a case from Oudh the Judicial Committee. have held 
that a nephew was entitled to recover from a purchaser from his 
uncle the latter’s undivided share after his death, which had been 
sold without the former’s consent : Madho v. Mehrban, 18 C. S., 157. 

Equity in favor of alienee when alienatioif set aside.— When 
an alienation made by a member, of his undivided share, is set 
aside at the instance of .another member, the court may order 
that the property should be thenceforth possessed in defined 
shares, and that the share of the transferor should be subject to 
a lien for the return of the purchase-money. For, equity looks 
oirThat ns done which ought to have been done, and as a co- 
parcener may make liis share available for payment of his just 
dues by coming to a partition with his co-sliai^rs, and as he ought 
to do it and fulfil liis obligation, the court of equity declares it 
done: Ma/tubeer v. Ramyad, 20 W. R., 192. But such a course 
would be precluded by the death of the transferor and by the 
accrual of the right by survivorship before a judicial partition 
could be enforced in tl at way : 18 C. S., 157. 

Involuntary sale in execution before death — Upon the same 
principle of equity, is founded the doctrine settled by judicial 
decisions that the undivided co-parcenery interest of a member 
in tlie joint property may he seized and sold in execution of a 
decree against him for Ins personal debts: Deen Dualv. 
n arain. 3 C. S., 198=4 I. A., 247 ; Rai Balkishen v . 4iai Siia, 7 A. S7, 
WijiatVttrv. La/tshmana, 4 M. S., 302. A Hindu is bound, not only 
legally and morally, but also religiously, to pay off the debts con- 
tracted by him ; he is also in a position to pay when he has an 
interest in joint family property, provided that ini$jgst be severed 
by partition from that of his co-parceners, — but not otherwise ; 
the severance again depends entirely on his will, for partition 
may take place by the desire of a single co-sharer ; the debtor, 
therefore, ought to have come to a partition, and applied his 
share to the payment of his debts 5 be cannot in equity and good 
conscience, be permitted to defraud his creditors by choosing to 
continue joint, and to enjoy the same j^his undivided CQ-parcen$yy 
interest, therefore, is allowed to be seigfcd*and sold in execution 
of A money- decree against him, and the purchaser acquires the 
right of standing in his shoes for the purpose of carrying out 
partition, and getting his share. But this can be done only during . 
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the debtor*? lifetime, and the interest must be attached before his 
death, otherwise the right by survivorship would operate and 
defeat the creditor’s equity s Syjcgdhm si Koer v. Sh oo Persad Singh, 
5 0. S., 148; Madho v. Mehrban?lH U. W., It'/. ' " « 1 

Rights of purchaser of undivided share.— The purchases* of 
the undivided co-parcenery inteiosfcof a member of joint family, 
at a voluntary alienation permitted in Bombay and Madras, must 
be taken to purchase an uncertain and fluctuating interest, with 
the right of conveiting it, by partition after the purchase, into 
definite separate property. 1 have already told you that the 
inteiest of a member is liable to vaiiation, according as existing 
co-paiceners die or new co paroeners are, bom, until it is adjusted 
by partition, and so the interest purchased is liable to diminution 
or increase by changes in the family, should there be delay on tbe 
part of the purchaser in suing for paitition • A 

14 M. 8., 418. But a compulsory and involuntary sale in execu- 
tion of a deceased member’s share attached before bis death, is 
taken to operate as, a partition, in so far as regards the division 
of iuterest, and the purchaser is entitled to what the debtor would 
get if a partition weie then made; though partition, in so far as 
it means division of possession, may be effected by a suit for the 
same : ,J intfr M "ftnrif 0 c * $•> 626. 

Gift. — Although on grounds of equity, the strict ante-aliena- 
tion doctiine of the Mitak shard lias been depaited from in Bom- 
bay aud Madras, in favor of pm chasers for value, whom equity 
regards with considerable affection, yet equity dbes not thus act 
in favour of volunteers. Accordingly, it has been hold that a 
Hindu cannot make a valid gift of his interest in undivided pro- 
perty ; such gift.is void and cannot prevent surviiors from taking 
the share : ^g^ov^Timma, 7 M. S., 357 ; Ponnusami v. Thatha, 
9 M. S., 27d ; vTraya v. llanumanta, 14 M. S., 459 ; Lakshman v. 
Ram,, 5 B. 8,, 61. ^ 

Devise qf, undivided interest.— A testamentary gift also, of the 
undivided interest stands on the same footing as a gift inter vivos. 
For, as regal ds testamentary power, it is now settled law that 
no Hindu governed by the Mitdkshnra can make a testamen- 
tary disposition of his undifjded interest in the joint family pro- 
perty, wjiioh iuterest passes, on the moment of hie death* by'sur- 
vivorship, to the surviving male members, so that there in nothing 
left on "Which his will can operate The law on the subject has 
been explained by the Privy Council in the case of Lafa hind n Bad * 

to be giyett to the Will, by tveating it a# a disposition of tbtf due- 



■4XIENATI0W. 


Oil. V.] 


137 


third undivided share in the property to which the father was 
entitled in his lifetime. The argument is founded upon the 
comparatively modern decisions of the Courts of Madras and 
Bombay* which have been recognised by this Committee as esta- 
blishing, that one of several co-parceners has, to some extent, a 
power of disposing of his undivided share without the consent of 
Ins co- sharers. 

“Those coses have established that each a shave may be 
seized and sold in execution for the separate debt of the co-sharer, 
at least in the lifetime of the judgment-debtor, ’and that it may 
be also made the subject of an alienation by a deed executed for 
valuable consideration. The Madras Higlr Court has gone 
further, and rnled that an alienation by gift or other voluntary 
conveyance, inter vivos, will also be valid against the non-assen- 
tient co-parceners. And assuming this latter proposition to be 
law, the learned Counsel for the appellant have insisted, that it 
follows as a necessary oonseqaence, that such a share may be dis- 
posed of by will, because the authorities, wht^h engrafted the 
testamentary power upon the Hindu law, have treated a devise 
as a gift to take effect on the testator’s death, some of them 
affirming the broad pioposition that what a man can give by act 
tnier vivos he may give by Will. 

“ To this aigument theie are two answers. Tbeir Lordships 
have to apply to this case the law os it is received at Bombay. 
The decisions of the High Court of Bombay have ruled that a 
co-parcener cannot, without the consent of his co-sharers, either 
give or devise his share; that the alienation of it must be for 
value; and if this be law, the whole argument in favour of testa- 
mentary power over the undivided share fails. 

“ Again, the High Court of Madras, though admitting that 
a co-parcener can effectually alienate his share by gift, has ruled 
that he cannot dispose of it by Will. Its reasons for making this 
distinction between a gift and a devise are, that the co-parcener’s 
power of alienation is founded upon his right <5>* partition ; 
that that right dies with him ; ana that the title of his co-sharers 
by survivorship, vesting in them at the moment of his death, 
there remains nothing upon which the Will can operate. This 
principle was invoked in the case of Swrajbunsi Koer, and was 
tally recognised by tbeir Lordships, although they decided the 
particular case, which was one of an execution against a mort- 
gaged share, On the ground that the proceedings had then gone 
so far in the lifetime Of the mortgagor, as to give, notwithstand- 
ing bis death, a good title against hi# co-shatem to execution 
purchases*. & follow# from what ha# been said, fcb$Hh* weight 
18 
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of positive authority at Madras, as well as at Bombay, is against 
the proposition of the learned Counsel for the appellant. 

“ Their Lordships are not disposed to extend the doctrine 
of the alienability by a co-parcener of his undivided share, without 
the consent of his co-sharers, beyond the decidod cases. In the 
case of Surajbunsi Koer , above referred to, they observed j — . 

* There can be little doubt that all such alienations, whether 
voluntary or compulsory, are inconsistent with the strict theory 
of a joint and undivided family (governed by the Mitaksliard 
law) ; and the laVv, as established in Madras and Bombay, has 
been one of gradual growth, founded upon the equity which a 
purchaser for value has to be allowed to stand in his vendor’s 
shoes, and to work out his rights by means of a partition.’ 
The question, therefore, is not so much, whether an admitted 
principle of Hindu law shall be carried out to its apparently 
logical consequences, as what are the limits of an exceptional 
doctrine established by modern jurisprudence?” 5 B. S., 01, 
»7 I. A., 181 : see also 22 C. S., 565. 

6. Debts. 

Family debt. — When a debt is contracted for a family pur- 
pose by any member of the family, it is payable by the family or 
all the members. We have seen that the manager of a joint 
family or of its trading or money-lending business, is competent 
to charge or alienate the family property for a legal necessity 
falling within the scope of his authority. 

Duty of creditor dealing with manager. — The lender dealing 
with a manager is bound to enquire into the necessities for the 
loan, and to satisfy himself as well as he can, that the manager 
is acting for the benefit of the family. If he does so enquire, 
and acts honestly, he is safe : he is not affected by the precedent 
mismanagement of the family property, nor by the subsequent non- 
applicatioruo5 , *tbe money to the purpose for which it is borrowed, 
nor even by the non-existence of the alleged necessity if it was 
reasonably credited and is legally sufficient, fffiflffllgfl 

Ml. Hnh nn i 6 M. I. A., 398. The Transfer 

of Property Act 17 of 1882, Section 88, embodies the some rule 
by laying down that the circumstances constituting legal neces- 
sity shall be deemed to have existed if the lender, oner using 
reasonable care to ascertain the existence of such circumstances, 
has acted in good faith. 

Personal debt of a Member — According to the strict theory 
of the Mitdkshard law, tl# family property is not liable for the 
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personal debts of & member. Bat a course of decisions lias in- 
troduced two innorations destructive, to a great extent, of the 
Mitiksbarfi system; one of which is the conversion into legal 
liability, of the son’s pious duty to pay off the father’s personal 
debts, and the consequent liability of the entire family property to 
satisfy the father’s debts if not proved to have been contracted for 
immoral purposes ; (€Hxdharjs& hall y- Kantoo Jjgll, 1 I. A., 821 = 
22 W.R., 50) and the other is the compulsory sale of a member’s , 
undivided coparcenery interest in the family property in execution 
of a money decree agninst him : Deendual v. Juideert N gra in. 3 
C. S., 198=4 I. A., 247. 

But while our courts Lave gone far beyond Hindu Law to 
help the father’s creditors, they do at same time overlook and 
refuse to enforce the rule of Hindu Law iu favour of the creditors 
of members other than the father, 

For though a debtor’s coparcenery interest is allowed to 
be sold during his lifetime in execution of the creditor’s decree, 
yet it has been held that if the debtor dies before the attach- 
ment of his undivided interest, the creditor cannot follow it into 
the hands of the collateral male members to whom it passes by 
survivorship (see p. 135) and who are considered not liable for 
the debts. 

Liability of the heir by survivorship. — But the Hindu Law 
declares the heir of a person, whether taking by survivorship or 
by succession, to be liable for his debts. The rules on the 
subject are contained in three slokas of Yfijnavalkya (Text 
No. 18, p. Ill) and are explained in that part of the Mitdksharl, 
where the Action for Recovery of Debts, is dealt with, and may 
be summarized as follows : — 

1. That the male issue are liable to pay off the debts of 

their father and paternal grandfather (and great-grandfather?), 
whether they inherit any property from or through them, or 
not. * 

2. That their liability arises only when the father is dead 
or gone to a distant place and not heard of for twenty years, or 
laid up with an incurable disease. 

3. That they are not liable for debts incurred for indulgence 
in women, wine, or wager, or for other unlawful purposes. 

4. That he who takes the riktha (= rights) or heritage of a 
person, t.e., his heir by survivorship or by succession, is bound 
to pay off his debts. The term riktha meaus heritage obstructed or 
unobstructed: that this word signifies unobstructet heritage or 
coparcenery interest devolving by survivorship on a collateral 
relation, is beyond all doubt, see MiUkshartf 1,1,13. 
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The Hindu law discloses a high sense of morality- as regards 
the payment of debts, which is declared to be religiously necessary 
for the salvation of the debtor’s soul. , 

Our courts are certainly right in so far as they do not allow 
the creditor to follow the coparcenary interest passing by survivor- 
ship to an heir other than the male issue. For, Hindu Law no- 
where contemplates a compulsory sale of immovable property in 
execution of decrees. The policy of Hindu legislators appears to 
have been rather against depriving people of ancestral land, the 
hereditary source 1 of their maintenance. But when that policy 
has been departed from to an unwarrantable extent, in the case 
of the fathers' debts, to the prejudice, and injury of the male 
descendants, there is no cogent reason why the remoter heirs 
should be exempted from a just liability and permitted to appro- 
priate the deceased debtor’s share free from the charge of paying 
his debts. 


Father’s debts and son’s liability —The pious duty of a son as 
such, to pay off hif father’s debts is independent of his inheriting 
any property from or through him, whereas the liability of an 
heir as such must be limited by the extent of the inherited pro- 
perty. The son’s pious duty again, arises only after the father’s 
death, as a general rule. 

"We have already seen that as regards ancestral property 
there is no distinction between the father's and the son’s interest, 
either in extent or in character. 

Onr courts of justice have transformed the future pious duty 
into a present legal liability limited by both the father’s and the 
son’s interests in the ancestral property, if the father’s debts be 
not contracted for illegal or immoral purposes. And accordingly 
it was at first held that an alienation by sale, mortgage or the like, 
of the family property by the head of the family for antecedent 
lawful debts is valid and binding on the sons : OijjikmM Vm* 
fo£j22 W. B» ; L uchman v. Oirjdku r, 5 C. S., 85. Some nice 
questions tUSc arose all GTIB0 Validity 'or otherwise of a mortgage 
or the like alienation made by the father when there was no 
antecedent debt ; but it was contended that having regard to the 
principle enunciated in Qirdharee’e case, the consideration money 
mid to the father for such alienation „Jf not proved to be spent 
fox' immoral purposes, must itself constitute a lawful debt pay- 
able by sons ; Una accordingly it bas been held that although the 
mortgage may not be valid, yet the debt being antecedent to tue suit 
on the mortgage, the creditor is entitled to a decree directing the 
debt to be raised out cf the whole ancestral estate inclusive of the 
mortgaged property : flonyo v, Aindlin. &Q.B., 181; 
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The father’s creditor, therefore, is entitled to realize his 
debts not only from the father’s undivided coparcenery interest 
iu the ancestral property during his life, hut also from the entire 
property inclusive of his and the son’s interests, either during his 
life or after his death. Thus the creditor has the right to proceed 
cither against the father’s interest or against the entire property 
during hie life ; and it is a question of fact to be decided by 
having reference to the circumstances of each case, as to whether 
the father’s interest only or the entire property was sold in 
execution of a money decree against the father alone. This 
question will be disoussed in the next topic. 

When a joint family consists of the father and the son, and 
also of collateral coparceners, then the interests of both the 
father and the son in the family property are liable for the 
father’s lawful debts, and the execution-purchaser would he entitled 
to have their shares allotted to him at a partition with the 
collateral coparceners : G r amm.al v. Mutlnmnm l 13 M. S., 47. 

The strict rule of the Sbasters, that a soi\,is liable to pay his 
father’s debts with interest, and a grandson those of his grand- 
father without interest, even though no assets have been inherited, 
was legally enforced in Bombay, until the liability was limited to 
assets by legislation : Bombay Act VII of 1866. 

It would seem that partition is the only remedy by which a son 
may now protect his interests from the liability of paying off the 
debts of an extravagant father ; but this would apply only to 
debts incurred a /ter the partition. 

Indian Legislature and Judicial Committee.— A student of 
jurisprudence would be at *a loss to understand the principle on 
which the highest tribunals are changing the jilit&ksbard Law 
which they are called on to administer. Hindu Law as it is, seems 
to be suited to the exigencies, and is conducive to the welfare and 
well-being, of Hindu society j and tbe introduction of an innova- 
tion, like tbe legal liability of the son to pay off*the father’s debt, 
has been attended with mischievous consequencesTfiriailing great 
hardship. The Indian money-lenders are shrewd and astute 
enough to be able to protect their own interests, while men of 
property here are often surrounded by unprincipled servants and 
hangera-on who feel no compunction in robbing tbeir masters and 
benefactors in collusion with money-lenders. By the operation 
of the dootrine introduced by the Privy Council iu Girdharee hall's 
case many aucient families are becoming ruined and reduced to 
poverty. But while the Judioial Committee is changing the law 
for the benefit of creditors, the Indian Legislature ie passing 
Enactment after Enactment for the protection of the people against 
money-lenders. 
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7. Judicial Proceedings. 

Personal and representative capacity .—Every member of a 
joint family lias two capacities, one of which may be called the 
personal, and the other, the representative. In transactions with 
outsiders he represents the whole family if he acts in his repre- 
sentative capacity ; but if they relate to his individual interests, 
then he acts in his personal capacity. We have already seen 
that in several matters a single member such as the manager, 
acts as the representative of the family so as to bind the whole 
family. A properly purchased in the name of a member of a 
joint family is presumed to be family property, on the principle 
that he represents ‘the family. How «far a single member may 
represent the family in suits or other judicial proceedings is now 
considered. 

The ordinary general rule is that no person can be bound by 
a decree to which he is not a party, it cannot even be used as 
evidence against him ; and that a person cannot be appointed 
guardian ad liter*, if his interests be adverse to those of the 
minor. Bui this rule is not followed in all cases in which the 
managing member alone was the party to a suit ; sometimes he 
is held to represent the whole family, and sometimes not so. The 
decisions do not seem to be uniform. 

Suit by the manager or a single member —There are several 
cases in which it has been held that one member of a joint family, 
cannot alone sue on behalf of the family. When, however, the 
other members of the family are minors, then the manager must 
necessarily represent the whole family, and may alone sue, but 
the defendant may always insist on all the co-owners being joiued 
as plaintiffs on .the record ; Harigopal v. Gokuldae, 12 B. S., 158 ; 
10 B. S., 32. So it has been held that the dismissal of a previous 
suit brought by elder brothers is not binding on a minor brother 
in the absence of evidence proving that they acted on behalf of the 
family, or t hajj jnv one of them had been a de facto manager of 
the family; TOB. S., 21. 

Suit against manager alone. — It has been held that a decree 
in a suit agaiust one brother alone, based on a mortgage executed 
by him as manager for legal necessity even during the minority 
of another brother, and the sale oi the mortgaged* property in 
execution of that decree, are not binding on the other brother: 
11C. S.,293; SM. S., 125. 

The learned judges in these cases enunciate the ordinary 
principle that a person ought not to be deprived of his rights by 
judicial proceedings to which he was no party. But if the debt 
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was one payable by that person as well as by the parties to the 
previous suit, and the property was sold at its proper price, and 
there is, no other ground for impugning the decree or the sale, so 
far as his share is concerned, save and except the mere technical 
objection of his not having been made a party to the previous 
proceedings, then it has been held in some cases, having, regard to 
the peculiar nature of the transaction and the position of the mem- 
bers who alone had been made defendants in the previous suit, 
that all the members were bound by the proceedings although 
some were not joined on the record. Thus the rAanagers of a joint 
family trade and of its money-lending business have been held 
to be the accredited agent^of the family and to represent .the whole 
family, in transactions falling within the scope of their authority 
such as borrowing money by pledging the family property, for 
the purposes of such trade or business, as well as in suits based 
on such mortgage, brought against them only; and the whole 
family property has been held to pass to the execution-purchaser, 
unless it can be proved by the other members who were not 
parties to the suit, that there was no legal necessity or that what 
was intended to be sold and bargained for was not the whole 
family property but only the coparcenery interest of the managers 
who alone were parties to the previous suit : Daulat Bam v. Mehr 
Chand , 15 C. S., 70 = 14 I. A., 187 ; Sheo Pershad v. Saheb Lai , 20 
C. S., 453. So also it has been held that the member of the family 
in whose name a leasehold property stood represented the family 
in suits respecting the rent of the property, and that the decrees 
for rent against him alone may be realized by the sale of the whole 
family property : Bissesur Lull v. LucAmessur , 5 0. L. R., 477 = 6 
I. A., 233 ; j Sari v. Jairam , 14 B. S., 597. 

Having regard to the low standard of morality among the 
money-lenders and many other classes of people in this country, 
this departure from the strict rule of law appears to be likely to 
lead to fraud, collusion and dishonesty for the purpose of depriving 
men of their just rights by law- suits of which they nray be ignorant; 
and our courts would not be justified in extending this exceptional 
rule. 


Suit against father. — The father of the family stands on a 
different rooting from that of a brother or an uncle, and cannot 
be presumed to act in fraud of bis sons, and therefore he may in 
a proceeding be deemed to represent the family. 

The following extract from the judgment of the Privy Coun- 

ff-wt M iwwrtaWfc 1 " c - 8 ” 

“ There is no question that considerable difficulty has been 
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found in giving full effect to each of two principles of the Mi- 
takslmrd law, one being that a son takes a present vested interest 
jointly with his father in ancestral estate, and the other, that he 
is legally bound topayfcis father’s debts, not incurred for immoral 
purposes, to the extent of the property taken by him through 
his father. It is impossible to say that the decisions on the 
subject are on all points in harmony, either in India or here. *** 

“ It appears to their Lordships that sufficient care has not 
always been taken to distinguish between the question how far 
the entirety of tliA joint estate is liable to answer the father’s 
debt, and the question how far sons can be precluded by pro- 
ceedings taken by or against the father alone from disputing 
that liability. Destructive as it may be of the principle of in- 
dependent coparcenery rights in the sons, the decisions have 
for some time established the principle that the sons cannot set 
up their rights against their father’s alienation for an antecedent 
debt, or against his creditors’ i*emedies for their debts, if not 
tainted with immorality. On this important question of the lia- 
bility of the joint estate their Lordships think that there is now 
no conflict of authority. 

“ The circumstances of the present case do not call for any 
inquiry as to the exact extent to which sons are precluded by a 
decree and execution proceedings against their father from 
calling into question the validity of the sale, on the ground that 
the debt which formed the foundation of it was incurred for 
immoral purposes, or was merely illusory and fictitious. Their 
Lordships do nob think that the authority of DeendyaVs case 
bound the Court to hold that nothing but Girdhari’s (the father’s) 
coparcenary interest passed by the sale. If his debt was of a 
nature to supp&rfc a sale of the entirety, he might legally have 
sold it without suit, or the creditor might legally procure a sale 
of it by suit. All the sons can claim is that, not being parties 
to the sale or execution proceedings, they ought not to be barred 
from trying .tWf act or the nature of the debt in a suit of their 
own* Assuming they have such a right, it will avail them no- 
thing unless they can px'ove that the debt was not such as to jus- 
tify the sale. If the expressions by which the estate is conveyed 
to the purchaser are susceptible of application either to the 
entirety or to the father’s coparcenary Interest alone (and in 
Dwndyal** case there certainly was an ambiguity of that kind), 
the absence of the sons from the proceedings may be one material 
consideration. But if the fact be that the purchaser has bar- 
gained and paid for the entirety, he may clearly defend his title 
to it upon any ground which would have justified a sale if the 
sons bad been brought in to oppose the execution proceedings.” 
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What passes in execution against father alone — In tins case 
and in tlio cases of B kuybat v. Mb. Girja , 15 C. 8., 717 = 15 I. A., 
99, Meenakshi v. lmmudi Kanaka , 12 M. 8., 142 = 16 I. A., 1, and 
Ma/tabir v. Moheswar, 17 0. 8., 584=17*1. A., 11, the Judicial 
Committee held that the entire family property passed in execu- 
tion of a decree against the father aloue; atid in ike cases of 
I)?? tul $ al v. Juydeep, 3 (J. 8., 198=4 1. A., 217, Suraj Bunsi v. 
Slh'o Persad, 5 0. 8., 118 = (5 I. A., 88, IIunly v. Under, 10 C. S., 
020 = 11 I. A., 26, bhimbunal/i v. Golub Sinrj t 14 0. 8., 572=14 
f. A. 77, and Pettacfn v. Saiigili, 10 M. S., 241 = 14 I. A., 84, it 1ms 
been held that the father's undivided share only passed. The 
following propositions appear to be laid down 4u these cases: — 

1. The whole family property tn.i) bo sold m execution of 
a money decree against the father alone, if the debt was not con- 
tracted for immoral purposes. 

2. If the proceedings show that the intention was to sell 
the entire property and the same was sold and bargained for, 
then the purchaser would be entitled to the wLfole ; and the sons 
though not parties to the proceedings, cannot claim their shares 
against the purchaser except by proving that the debt was con- 
tiacted tor immoral purposes, and that the purchaser had actual 
or constructive notice of that fact. A claim preferred by the 
sons has been hold to affect the purchaser with such notice: 

5 0. S , 148. When the execution-creditor is the purchaser, he 
is aftcoted with full notice ot all the proceedings : 14 1. A., 84. 

3. Should, iloweier, the original transaction and the proceed- 

ings in the suit, as well as the price paid, show that what was 
intended to bo sold was the father's eoparcenery interest only, then 
the purchaser cannot got more thau that interest: 14 0. S., 
572. In the absence of circumstances showing an intention to 
put up the entire interest ot‘ the family in the property sold in 
execution of a money-decree against the father, only his interest 
passes to the execution-purchaser B. 8., 87* 

4. The Court will look at the' substance, and hot merely at 
the form, of the execution-proceedings, and therefore the expres- 
sion “ right, title and interest of the judgment-debtor ** used in 
the sale-proceedings and in the sale-corfciticafee, is not to be taken 
to necessarily show that the father's interest only was sold. 

5. The points to be determine! in such cases are, — 

(a.) What was the interest that was bargained for and paid 
for by the purchaser? Was it the father's interest only, or was > 
it the interest of the entire family ? And if the latter, then 

(5.) Were the debts, for which the decree was obtained \ 
under which the property was -sold, contracted for immoral piM> \ 
poses? and ' ‘ 

lft 
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(c.) Had the purchaser notice that the debts were so con- 
tracted 9 Krishnaji v. Vithal , 12 B. S., 625. 

8 . Devolution, 

Joint-tenancy and survivorship.— The members of a joint 
family governed by the Mit&kbhard law, may be said to hold the 
family estate as joint-tenants. But they do not resemble, in every 
respect, the joint-tenants of English law, whose rights are 
equal in all respects, and whose joint-tenancy is accordingly said 
to be distinguished by unity of possession , unity of interest, unity 
of title , and unity* of time of the coipuiencement of such title 5 
and all the survivors are equally entitled to the estate on the 
death of a joint-teuant. The joint-tenancy in English law is 
created by a deed or a will. 

The joint-tenancy under the Mituksliara, arises by the opera- 
tion of the law of inheritance. There is unity of possession and 
also, in one sense^unity of title , namely, the right derived imme- 
diately or mediately from a common ancestor; but there is 
neither unity of time of the commencement of title, nor unity of 
interest in ajl cases. Nor are all the survivors entitled to the 
undivided share of a deceased member in all cases: there is a 
certain order in which some of the joint-tenants take, to the 
exclusion of the rest; though it is ordinarily said that, the inter- 
est of a deceased member passes by survivorship to the surviving 
male members alone ; but this is true only in a qualified sense. 

Order in devolution by survivorship.— The undivided share 
may be said to pass in a certain order: it devolves on the male 
issue in the fir&t instance ; on their default, it goes to the neavcbt 
male ascenduut and collaterals descended from him; ami on 
failure of these, to the next mule ascendant and his descendants ; 
A and so on. This is true in a qualified sense only ; for, females 
^getting shares eta partition, do take by survivorship together with 
qgtlie males, pfSvided partition takes place, when their shares also 
^‘mre augmented. 

Suppose for instance, A and B are two brothers, having sons 
and ancestral properly, then all of them are entitled to undivided 
shares in the property ; but the death of a member of A’s branch 
will not augment the share of B and his branch. Suppose again 
that, A dies leaving a wife and three sons, then A*s share may ho 
said to devolve on the widow and the sons, should the latter make 
a partition : if one of these sons dies before partition without 
leaving male issue, then his share may be said to devolve on his 
two surviving brothers and also on his mother, should the two 
brothers come to a partition during her life, otherwise on the two 
brothers only if they continue joint. . 
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The result of a member’s death may be stated thus If he 
dies leaving male issue, he may be deemed to exist in them; other- 
wise, excepting for the purpose of the maintenance of his widow 
and maiden daughter, if any, and the marriage of the latter, his 
existence may be ignored as regards the joint pioperty, which con- 
tinues to be enjoyed by the survivois as before; and their rights 
aie, on partition, determined in the same way as if the deceased 
never existed, except for the purposes mentioned above. 

But not such order as in succession. — Hence, although there 
is nil order of devolution as between different bra aches, there is 
no prefirenco given to any of 1 lie members qf the same branch 
by leason of his being nearer in degree tlnn another. For in- 
stance, if a family consists of three biotheis, and one of them 
dies leaving two sons, and then another dies without male issue 
leaving the two fraternal nephews and one brother surviving lain, 
then the surviving brother, though nearer, cannot claim the un- 
divided one- third share of the soilless deee s<;d brother to the 
exclusion of the nephews who aie more remote in degree. The 
soilless deceased brother’s share passes to the surviving brother and 
the nephews ; and, on pm tit ion between the uncle and the nephews, 
the joint property is to be divided into two equal shares, one of 
which is to be allotted to the uncle, and the other to the two 
nephews : D ebiPtushm Ly. 1 A S., 105 (F. B.), JUiimjd 

¥ i 2 0. S., 379 (F. B.). It should be observed 

that, if the soulless deceased brother had beeu separate, the sur- 
viving brother alone would have taken his estate to the exclusion 
of the nephews. . 

Exclusion of female heirs and daughter’s son — The effect of 
this rule of devolution by survivorship is to exclude the widow, 
the daughter, and the daughter's son in all cases, if the member 
dies without leaving male issue. A member’s grandfather's great- 
giandson’s grandson living jointly with him, takes by survivor- 
ship his undivided interest to the exclusion of liis" widow: 
y Mod hoo , 2 0. L. B., 328. Should the circumstances of the 
lanniy be such that a female heir of the deceased would be en- 
titled to a share on partition, then she cannot be said to be excluded 
except in the sense of her not being entitled to claim a share if 
the family continues joint. 

Charges on undivided share passing by survivorship. — It 

has already been indicated that the maintenance of the widow. 
au d the rna j flqrL daugh ter of a deceased coparcener, and the 
marri age ex^ n^s " th e latter, are charges on his coparcener/ 

interest. Tt EeTFave? anyTnaTo^bsu e excl uded fr om inheritan ce 
for any cause other than being outcasted^ Wen such Issue and 
. a* . 
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his family are also to be maintained out of the deceaseds uu divided 
interest. The co-sharers taking it by survivorship are liable for 
these charges to the extent of the said interest. They are also, 
according to Hindu law, similarly liable for his flfhta which form 
a charge on the interest left by him ; but our Courts of justice 
have not, up to the present clay, enforced this liability. 

Illegitimate brother of a Sudxa taking by survivorship.* - 

It has been hold by the CalcImnTJigh Court following certain 
'Bombay decision^ (11 C. S., 702), that in a Sudra family governed 
by the Mitakshara a d<iaf-pnttm or illegitimate son by a slave gill, 
is a co-parcener with his legitimate brother in the anee^tial estate, 
and will take by survivoisbip; and ibis view has been upheld 
by the Judicial Committee: Jogendra Bhnp atL y^. Nity u n a nd a. 18 
C. S., 151 = 17 l. A., 128. ^ 

I have not been able to understand and follow the reasons 
upon which the above conclusion is based. According to the 
Mihiksluird, an illegitimate son, like a maiden daughter, is not 
entitled to any share when the partition is made during the life- 
time ot the father, except at the pleasure of the father. But 
when partition is made by the legitimate sons, after the death of 
the father, they are directed to allot a half shave to an illegiti- 
mate son, in the same way as a quarter share to a maiden 
daughter, of the father. When there is no legitimate son, an 
illegitimate son may take the whole estate, provided there he 
no widow or legitimate daughter or her son, in which case the 
illegitimate son takes half. It is not easy to fiiicl out, as to when 
does an illegitimate son become a qo-paieener in the ancestral 
estate; if he had been so, during the lifetime of the father, his 
right to a slnTre could not have depended on the father's choice; 
he would have been entitled to a share in his own right in- 
dependently of the father's discretion. Nor can rules of suc- 
cession and survivorship apply to the same ancestral estate; 
and, therefouHf it cannot bo said that he acquires by succession a 
title, on the death of the father, to a half of the father's undivided 
shave, the other half devolvingby survivorship to the legitimate sons. 
How again is the coparcenary interest of an illegitimate son 
affected by the existence of a legitimate daughter or her son? 
A son takes even the father’s separate estate by survivorship and 
not by succession, except when he has been separated from the 
father* The correct view seems to be that Sect, xti* of tlio 
first chapter of the MitdksharA, — which concludes the subject of 
Partition, Succession being dealt with in the next chapter, — deals 
with the position of an illegitimate son to whom the preceding 
sections cannot apply, and defines his rights generally, He is no 
wdre a co-parcener than the father’s wife, who is entitled to ft full 
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share on partition. And it is doubtful whether he is entitled to 
any share when there is a single legitimate son, that is to say, 
whether he has a right to demand partition. Accordingly; it was 
held by the Madras High Court in several cases that, he was not 
entitled to claim partition, (7 M. S., 407; 8 M. S., 557), the 
ordinary incident of his status being held to be a right to be 
maintained {10 M. S., 3*34). But the said Court thought itself 
bound by the above decision to hold that he is entitled to enforce 
partition; Thangum v, Simm, 12 M. S., 40L 

A female member cannot take by survivorship.— It has al- 
ready been said Unit a lawfully wedded wife or Patn/% becomes from 
the moment of her marriage, the co-owner of her husband with 
respect to all liis property ; and it is by virtue of this right, that 
she becomes entitled to a share at a partition between her husband 
and his male descendants or at a partition between the latter. 
But she is not entitled to a share in other circumstances; for in- 
stance, if her husband dies withoutleaving male issue, his undivided 
interest passes to his surviving brother or other collateral male co- 
sharer, to the exclusion of his widow. Then what becomes of her 
co-ownership with the husband, or right to the family property ac- 
quired through her husband? According to one view, it subsists 
even after the husband's death, and., she continues to get maiuteu- 
auee out of his property by virtue of that right; her subordinate 
capacity to get a share or not, at a partition which she can never de- 
mand or enforce, is no criterion of the existence onion existence of 
that right. But according to another view, this right becomes ex- 
tinguished by the death of the husband, the co-ownership subsists 
only during their joint lives. And accordingly, it has been held 
that a widow of a deceased co-parcener living Jointly with the 
hist surviving male member of the family, is not entitled to take 
by survivorship (Anand v. Nownit , 9 C. S., 315); although there is an 
earlier case in which the contrary view was taktjn, which is con- 
sistent with the former principle as well as with: equity and jus- 
tice. For, suppose a man died leaving his mother, widow, and a 
brother behind him; and theu the surviving brother, who became 
entitled to the whole family property, dies leaving a widow, the 
mother and the brother’s widow ; it is but just and equitable 
that these three ladies whose position was the same during the 
lifetime of the male member, should jointly bike the estate by 
survivorship, and not the last Male member’s widow alone, to the 
exclusion q£ the other two; for, succession applies to, the estate 
left by 6m separated from his co-heirs. Curiously, however,, the 
law has been strained against females on many points, as will be 
shown hereafter. ' * . . ; ; . ^ - 
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9. Partition. 

What is Partition — The tenure of joint property by the 
members of a joint family governed by the Mitakshard, is charac- 
terized by community of interest, unity of possession, and common 
enjoyment: there is no question of shaves during jointness; and 
the members are said to be joint in food, worship and estate. 
And the Milakshara theory of joint right is, that each co-parce- 
ner’s right extends to the whole family property. 

Partition, according to the Mitakshara, is the adjustment into 
specific portions, of divers rights of different members, accruing 
to the whole of tin* family propel ty in other words, it is the 
ascertainment of individual rights which are never thought of 
during joint ness. 

The word * partition’ or c division’ may he employed to mean 
either a division of interest or a division of possession, or both. 
In connection with the Milakshara joint families, it means sever- 
ance of interest and defeasance of survivorship. 

At whose instance. — Partition may take place under the 
Mitakshara by the desire of a single male member, who is there- 
fore entitled, at his pleasure, to put an end to the joint-tenancy 
so far ns lie is concerned ; the other members must submit to it, 
whether they like it or not : ML Deo v. Dinar lea, 10 W. R., 273 ; 
Pirthi v. Jowahir , 14 C. S. ? 493 ; 8 W. R., 15 ; 5 A. S.,430 (grand- 
son.) Accordingly, an execution-purchaser of a member’s in- 
terest, as well as a purchaser of the same for value in Bombay 
and Madras, are entitled to demand partition in right of that 
member. 

The majority of a Full Bench of the Bombay High Court 
has held that although it is now settled law in all the Presidencies 
that under the Mitakshara, a son can claim partition of ances- 
tral immoveable property inherited by the father, whether he 
assents to it orjiflt, yet a son cannot in the life-time of bis father 
sue his father and uncles for partition of such property, against 
the will of the father : S*» 29. 

This decision seems to te due to a misapprehension of the 
meaning of a passage of the Mitakshard. There cannot be the 
slightest doubt in the mind of a Sanskritist, on reading the 
original passages of the Mitakshard (Ch. 1, Sect, v.), that no such 
restriction on the son’s right, as is supposed by the majority of 
the judges to be imposed by paragraph 3 of that section, is really 
intended to be laid down by that treatise. It should be borne in 
mind that the Mitakshard is a running commentary on Yajna- 
valkya’s Institutes ; after having explained in paragraph 2, the text 
cited in paragraph 1, of Sect. V., Ch. 1, and before citing and com- 
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meriting on the next text, the commentator sets out the impor- 
tance of the next text, by the introductory remark that but 
for the next text, two positions which are not correct propo- 
sitions of law, might be deduced from the preceding passage, 
and that the same are obviated by the next text ; and then he goes 
on to explain the next text, and in the course of doing so, lays 
down in paragraph 5, that partition does take place, and that it does 
take place not by the father’s choice only, thereby implying that 
it takes place by the son’s desire as well : and f thus the commen- 
tator shows that the two positions mentioned in the introductory 
passage in paragraph 3 are obviated as not being correct proposi- 
tions of law, by the next text asserting co-eqtmlity of father's and 
son’s right. (In Subba v. Oanasa , 18 M S., i 71*, correct view taken). 

A suit for partition may be brought itfiumfllii JBWttor 

member on the ground of malversation or other circumstance 
snetvuTg that separation of liis share would be beneficial for him : 
( Damoodur v. Senubutty , 8 C. S., 637), although the minor should, 
by the partition, be deprived of the right to take by survivorship, 
which is but a contingent right; which circumstance will not 
therefore deter a Court of justice from securing the existing inter- 
ests of the minor by ordering partition: Mt. Deo . v. Dwarka, 10 
W. R., 273. 

What constitutes partition for defeating survivorship.— 

When partition may take place at the instance of a single co- 
sliarer whether f £he other members assent to it or not, it would 
appear that the declaration and communication by a member 
of his desire for separation, to the other members, is legally 
sufficient to sever his interests and to constitute him a tenant-iu- 
cotniuon and separate so as to defeat the imiUutl right of sur- 
vivorship so fur as that member is concerned, i.e. 9 between him 
on the one hand and the rest cf the members on the other. 
As regards the enjoyment of the family property there is no 
difference between a Bengal joint family and a MitYikshara joint 
family; although in the one case the members are deemed to 
hold as joint-tenants, and in the other as tenants-in-common, 
by reason of survivorship being recognized in the one, but not 
in the other. The distinction is a purely metaphysical one 
and is founded on intention or a particular state or act of 
the mind: the members of a Mitdksliara joint family may agree 
to cease to hold the family property as joint-tenants without 
dividing the same by metes and bounds — without, in fact, doing any 
physical act, and yet continue to live together as tenants-in-com- 
mon, like a Bengal joint family. Hence, when a member expresses 
his desire to become separate, as he is legally entitled to be so, 
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whether the Other members wish or not, there arises & correspond- 
ing duty on the part of the other members to give effect to his 
desire immediately 5 and ns no physical act is absolutely necessary 
for a legal severance of interest, the verbal agreement of the 
co-tenants being sufficient for that purpose, and as the other 
members are legally bound to agree to the desired partition, and 
as Equity presumes that to be done which ought to have been 
done, it appears to follow as a necessary logical consequence that 
a member’s desir^ for partition is sufficient in law to consti- 
tute him separate so as to put an end to Ins joint-tenancy and 
the operation of survivorship s Radha v. Kri pa, 5 C. S., 474. But 
there seems to be dome misconception* about this point, as will 
appear from an examination of the decisions, which do not seem 
to be uniform. 

It should be remarked that the essential idea involved in 
the conception of partition, is the division of right to, or the 
severance of interest in, the joint property : there may be separa- 
tion in residence % nd food without there being separation in 
estate (. Badamoo v. Wazeer, 5 W. R., 78 ; Rewun v. ML Radha , 4 
M. T. A., 163 = 7 W. R., P. 0., 35; Chhabila v. Jadavhai , 3 B. H. 
C. R., 87) 5 and, conversely, there may be a division of right 
without there being any separation in food and dwelling ; for 
the sake of convenience, the members may live in commensal ity, 
each contributing his share of the expenses. 

There may likewise be a definement of shares to which the 
members would have been entitled 3jad there boert a partition, in 
the Revenue Records, under the Land Registration Act, without 
any one of them having the remotest idea of separation : Ambi/ca 
v. SuJchmani , 4A. S., 437 ; Hoolash v. Kassee , 7 0. S., 369. The 
intention to separate is the important and principal tiling to be 
regarded; even the enjoyment by different members of different 
portions of property {Ram v. Sheo , 10 M. I. A., 490), or the divi- 
sion of income. Tor the convenience of the different members, 
would not amount to partition in the absence of intention : 
{Sonatun v, Joggut , 8 M. 1. A,, 86). While partition may be pre- 
sumed from what shows an intention for it, such as opening 
separate accounts in the Collectorate, {Tej y. Champa, 12 0. 8., 
96 ; Ram v, Debi , 10 A. S., 490) or separate enjoyment of different 
portions of property (15 B, S., 201) or participation of income 
in distinct and defined shares (5 A. S., 632 ; 23 W. R., 395), 
taken in conjunction with other circumstances. 

In Appovier’scase, 1 1 M. I, A., 75^8 W. R., P. O,, 1, tbo Privy 
Council held that actual partition by metes and bounds is*mt neces- 
sary for : the completion of division of right ; an agreement by the 
.member!* to Sold their property in defined shares, without actually 
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severing and dividing it, takes away from it the character o£ being 
joint and undivided ; the joint-tenancy is severed and converted 
into a tejiahcy-iti-comtnon ; it operates in law a conversion of the 
character of the property, and an alteration of the title of the family, 
converting from a joint to separate ownership and is sufficient in 
law to make a divided family and to make a divided possession, 
without actual partition of the subject-matter: BW,R,, 116*= 
Doorga v. ML Kundwn, 21 W. R., 214 P. C. ; Tej v. Champa , 
12 0. S., 96. 

In these cases, there were agreements to separate without 
actual division, and it was held that the question in every parti* 
cular case must be one of intention to effect a division; In one 
case, it was held that when a deceased co-owner had not merely 
declared his intention for partition but done everything that lay 
in him to carry it out, and when failure to do so was the result 
of the co-heir’s determined opposition, it would be allowing the 
co-sharer to benefit by his own wrong, if he were to succeed by 
survivorship to the exclusion of the deceased^ widow: Jog v. 
Goluck „ 25 W. R., 355. 

But there are some Bombay decisions in which it lias been held 
that, notwithstanding a suit and a judgment or a decree for parti- 
tion, the plaintiff who died before decree or execution of it respec- 
tively, is not to be deemed to have become separate, and that there- 
fore survivorship applied to his share (4 B. S., 157; 6 B. S., 113). 
But these are opposed to Privy Council decisions in which it has 
been held that the judgment or the decree in a suit for separate 
possession effects severance of interests, if the same is not already 
effected: Joy v. Goluck, 25 *W. R., 355=4 C. S., 434, Chidam + 
baram v. Gouri, 2 M. 8., 83 = 6 I. A., 177. » 

In one case it has been laid down that there must be define- 
rnent of shares, and distinct and independent enjoyment, in order 
that the mother may claim to have a share, right to which was 
held to be created by partition , — Jadoonath v. Bislfonath , 9 W. R*, 
Cl. Both the principles herein laid down appear to be erroneous, 
and this case will be considered later on. 

Thus all the cases do not appear to be reconcilable. In each 
of these cases,, the Court lmd to consider whether, having regard 
to the ,iaets ,and circumstances of the particular case, the mem- 
bers were joint or separate in estate. The courts appear to have 
dealt with the question as one of fact, and have only incidentally 
referred to the legal principle op the subject, without fuller 
discussing and deciding what is absolutely necessary to constitute 
«overauce of intent. , 

But one itnportant jsoiht is settled by the decisions of the Privy ; 
Council, n^eiy, that-di vision by metes and bounds is riot 

20 : / . . - ■' : 
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snry, but an agreement by the members that henceforth the joint 
property shall be the subject of separate ownership, is sufficient 
to cause division of right. It. is also settled beyond all .dispute 
that such agreement may be verbal , — liewnn v. Radha, 4 M. I* A., 
137=7 W. R., P. C., 37. 

Let us now consider what are the necessary logical con- 
sequences of these decisions, taken in conjunction with the doctrine 
of the Hindu Law that partition may take place by the desire of 
a single member.^ According to the view taken by the Privy 
Council, the members become separate from the time of the 
agreement ; that is to say, no physical act beyond the verbal 
agreement, or interchange of words conveying mutual consent, 
was considered necessary to effect severance of interest, in the 
particular case. From tho momeut they agree to separate, the 
status of the family becomes changed, though nothing else is done, 
and they may live together as before, as they must, for some time. 
But partition must take place by the desire of a single member, 
and the others ar# bound to consent and agree to it. Therefore, 
the declaration by a member of his desire for partition to 
the other members, must be sufficient, to cause the severance 
of his interests. That is all that he can do : if the others 
do not agree and obstruct his desire, and compel him to 
continue to live with them, for some time as before, they cannot 
be permitted by equity to prejudice liis right, and to gain an 
advantage by their such wrongful omission. He should thencefor- 
ward be deemed to live with them in the same Manner ns a mem- 
ber of a joint family governed by the Diiyabhdga, that is to say, 
ns a tenant-iu-common, and no longer hs a joint-tenant. 

Partition is, no doubt, defined as the adjustment into speci- 
fic portions of the joint property, of divers rights accruing to 
the whole of the same: it means, the ascertainment of the share 
receivable by a coparcener, which may be done in a moment; 
and it implies neither more nor less than the cessation of the other 
members* right to his fractional share, i. e., the conversion of his 
joint-tenancy into a tenancy-in-cominon. 

And it is a settled doctrine of Hindu Law that it may be effect- 
ed by the desire of a single member. Hence, according to both law 
and equity, a member of a joint family is to be deemed separate, 
as soon as he declares his desire to become separate, or does 
virtually declare himself separate, with the object of causing 
his share to devolve on bis widow, daughter and daughter’s son, to 
the exclusion of the male relations entitled to take by survivorship. 

This view is consistent with the decisions in which it has 
been held that when the undivided coparcenery interest of a son 
or the father is sold in execution, it is equivalent to partition and 
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the father’s wife is entitled to demand a share : tiilaso v. Dina , 
3 A. S , 88 ; Pursid v. Honooman , 5 C. S., 845. 

Partition and liability of manager to account.— It has al- 
ready been said that the manager is liable to render an account, 
and it has been so held by a Full Bench of the Calcutta High 
Court (13 W. R., F. B., 75). There was an earlier case (9 W. K., 
48*3) on the subject, which was virtually though not expressly, 
overruled by that Full Bench, and which appears to be founded 
on a misapprehension of the constitution of a joipt-family-govern- 
ment, when the other members are adults. It is observed in that 
earlier case with respect to a family composed of adult members, 
— “ They manage the property together; ami the Karta is but 
the mouthpiece of the body, chosen and capable of being changed 
by themselves. The family may in this respect be likened to a 
Committee with the Karta as Chairman.” 

A joint family would have beeu what is thus described, had 
it been composed of Englishmen who are distinguished by greater 
individuality and independence of character, and by far less 
reverence for age and authority, than the Hindus, amongst whom 
blind submission to the authority of the head of the family, be 
lie the father or an elder brother, is the rule, when the family is 
joint. An European judge must always guard against the natural 
error of presuming that the people of this country feel and act 
in the same way, as Englishmen would do, if placed under the 
same circumstances. 

In a Hindu f/lmily as in Hindu society, no two persons can be 
equal in rank and position, one must be superior and the other in- 
ferior : an elder brother managing the family affairs, is to be looked 
upon as father (MLanu 9, 105), and conversely an younger brother is 
to be looked upon as son, an elder sister is to be looked upon as mother 
and an younger sister as daughter, an elder brother’s wife is similar 
to themofcher (D.B.,4 % 3,3 1) and an younger brother’s wife is similar 
to a daughter-in-law. The idea of equality, fraternity, and 
universal brotherhood of mankind, is unknown to the Hindu 
mind with respect to family government and social order, though 
of course the people of this country has now beeu learning this 
doctrine under the British rule. 

The conception of the family government, such as is depicted 
in the above passage, is , seldom, if ever, found in practice. 
Autocracy is the rule, democracy is nowhere met with; never 
is a Karta elected or changed ; the senior member holds tbe office 
by usage. The Karta is all in all, exercising complete authority 

if he were the sole proprietor of the whole family property; 
so long as absolute trust and complete confidence reposed in him 
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by tbe other members, remain unshaken : and the junior members 
seem to. be entirely dependent on him, and never dare to look into 
accounts for the purpose of examining their bona fide* during 
jointness $ for, as soon as suspicion arises with respect to the bond 
fides of the Karta , it must necessarily be followed by the disruption 
of the family. To be suspicious about the manager’s good faith, 
and to continue joint, would be two inconsistent things* Hence 
the adult members other than the Karta cannot be supposed to take 
any part in the management, except as a servant by order of the 
Karta* A wide l door to fraud and misappropriation would be 
opened if the manager of the family be held not liable to ac- 
count, on the ground of the other members being adults and 
their consequent supposed participation, or liberty to participate, 
in the management of the family ; for oftener than not, managers 
of joint families are found to defraud the other members by mis- 
appropriating joint property and its proceeds, as undoubtedly 
they have the opportunity to do so with impunity, as also they 
have the necessity for so doing by reason of having the largest 
family of their own to provide for, in comparision with that of 
the younger members. 

Hence the view taken by tbe Calcutta Full Bench ought to 
be followed, as being one absolutely necessary for the protection 
of tbe interests of the younger members of joint families, unless 
there be proved exceptional circumstances exonerating the mana- 
ger from the liability. 17 B. S. ‘271 - 9 7 M. S., 564 (con.). 

Share of father’s wife* — Each of the father’s wives is en- 
titled to a share equal to that of a son on partition, whether it 
takes place during the father’s life ( Summit v. Chundsr f 8 C. S., 17) 
or after his death : Damoodur v. Senabutty, 8 C. S., 537 ; Damoodar- 
das v. Uttamram , 17 B. S., 271. She gets the share in virtue of the 
co-ownership she acquires from the moment of her marriage in her 
husband’s property by reason of her being , the lawfully wedded 
wife or Patni bf her husband. It is erroneous to suppose that 
partition creates her right to get a share (9 W. 61) ; for, 
according to the Mitakshard (1, 1, 17 & 23) partition does not 
create any right, but it proceeds upon the footing of the pre- 
existing rights. 

She is entitled to get a share, not only of the ancestral pro- 
perty but also of the accretions thereto.; | m y. 0. 

1017* '■ . ^ y r y\" > 

If stridhan has been given to her by the husband or the 
father-in-law, whether fey gift inter vivo* or; by deriae>: she is 
entitled to so mUoli puly as together with tbe 
is equal to a sou’s share tt- y, Br&jo, 9So \ 
.tffcftorS.*, fc , im : - “wf *y~ 
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It is erroneous to suppose that she gets the share in lieu of 
maintenance : this may •virtually be true when the property is 
small, and the sons may relieve themselves of the liability to 
supply her with maintenance, by coming to a partition aud allot* 
ting to her a share. But this cannot be true when the property 
is very large, for in such a case she gets property far in- excess of 
whAt is necessary for her mai ntenanoe. The real reason why a share 
is given to her will he explained in the Chapter on Female Heirs 
of both the Schools. 

The share which she gets becomes her * stridhan', for, the 
Mitaksh&rii (1, 6, 2) distinctly says, upon the authority of a text of 
Y&jnavalkya declaring succession to the mother's stridhan estate, 
that the daughters inherit this share, and in their default the 
sons, and thereby clearly implies that it becomes her stridhan. 
The same result follows by necessary implication, from the rule 
that she is to get only so much as together with the stridhan 
received from the husband aud the father-in-law, would equal 
the share of a son ; she must have the same sort of right in 
what she receives in addition to the stridhan as in the latter, 
i.e. absolute right. The obiter dictum expressed to the contrary, 
(9 W. R., 61 ; 23 C. S., 262) is, therefore, not acceptable as being 
inconsistent with the Mitaksbard. 

She cannot enforce partition, but she is entitled to get a share 
when partition does take place at the instance of male members, 
or when the interest of a single member is severed by execution- 
sale : 3 A. S., 88 ; 5 C. S., 845. 

Grandmother’s share- — The paternal grandmother also is 
entitled to a share on partition : Badri v. Bhugwant , 8 C. S., 
649. 

But according to the Allahabad High Court she is not entitled 
to any share, Radha v. Buchhaman 3 A. S., 118. 

Unmarried sister’s share.— * At a partition wade by sods after 
the death of the father, they must allot a quarter shore to a 
maiden sister, ( [Laljeet v. Raj, 20 W. R., 336.) The quarter share 
is ascertained in this way ; suppose the partition takes place be- 
tween a. man’s three sons, two widows, and two maiden daughters, 
then the property is to be divided into seven shares, and a quar- 
ter of ohe suich share is to be given to each of the maiden daugh- 
ters, and then the. residue is to be divided equally between the 
sons and the widows : Damader v. Senabutty, 8 C. S., 589. 

Illegitimate brother’s share amongst Sudras.— .The half share 
to which an illegitimate son is entitled when partition takes 
place at the instance, and amongst, the legitimate kSonsofaSudrn, 
is to be ascertained in the saute manner as the quavtcir share, of 
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an unmarried sister, the principle being the same ; but see supra 
p. 148. 

Common charges on joint property.— Provision must be made 
before distribution for common charges such as the maintenance 
of a widow not entitled to a share, and of one who would have 
been a sharer but is excluded from inheritance by reason of 
some bodily deformity and the like, as well as of other dependent 
members of the family. If some co-sharers have been initiated 
or married at the expense of the family, and the others are un- 
initiated or unmarried at the time of partition, then the expenses 
for the initiation or marriage of the latter should be set apart. 

Distribution per stirpes not per capita .— When a family 
consists of different branches, each of which is composed of un- 
equal number of male members, then the division is to be made 
per stirpes atid not per capita ; if the common ancestor and liis 
wife or wives are alive, then each of them is to get a share ; and 
there should also bg as many shares as there are branches des- 
cended from him, one share being allotted to the members of each 
branch collectively : should there be an unmarried daughter of 
the common ancestor she must get a quarter share. In this 
manner the partition is to be carried out. Should there be any 
dissentiou amongst the members of any branch, and any one of 
them desire to separate, then the share allotted to that branch is 
to be distributed amongst the members of that branch in exactly 
the same mode in which the primary partition is to be made. 

Partition, not necessarily separation of all members.— Thus 
partition may stop at the primary stage; that is to say, the mem- 
bers of each brjyiclx may, and of toner than not do, remain joint 
while the branches become separate from each other: Bata v. 
Chinta , 12 C. S., 262. Similarly one member or one branch only 
may separate from the other members or branches, while the 
latter continue ta live jointly as before. Hence partition or sepa- 
ration of one or some members is not incompatible with the 
jointness of the rest. 

The whole thing depends upon intention. But yet a nice 
question arises which is not merely metaphysical hut also practi- 
cal by reason of being attended with different legal incidents of 
importance, namely whether those who do not separate but con- 
tinue to live together as before, are to be deemed joint or re-united ? 
On the one hand it may be said that there is a disruption of the 
unity even when only one member separates, inasmuch as there 
arises a conversion of title, from the joint-tenancy into a tenancy- 
in-common, as between those to whom a share is to be allotted 
for the purpose of ascertaining the share of the co-parcener desir- 
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ous to separate, while those to whom collectively one share is given 
may be deemed joint : Radha v. Kripa , 5 C. S., 474. On the other 
hand it may be said that the mere theoretical allotment of sepa- 
rate shares to co sharers who are to continue joint and whose shares 
are to remain undivided, which is made only for the purpose of 
calculating and ascertaining the share to be separately assigned 
to the member separating, cannot have the legal effect of causing 
a division of right, or severance of title, of the former ; hence 
a separation of one member does not necessarily create a separa- 
tion between the other members, nor cause tfie general disrup- 
tion of the family : Upendra v. Gopee, 9 0. S., 817. According 
to the first view, the undivided members Are to be deemed re- 
united (11 M. S., 406); according to the second, they are to be 
considered joint : the distinction is an important one, for in re- 
union there is not survivorship as in jointness. 

Acquired property and double share.— If any property is 
acquired with small aid from joint funds, but through the special 
personal exertion of a member, then he is entitled to two shares : 
Sre s v. Gooroo , 0 W. R., 219 ; Sheo v. Judoo , 9 W. R., 61. 

The same mode of partition should be applied to property 
which was self-acquired of a member, but lias been thrown by 
him into the common stock by reason of allowing the other 
members to enjoy it ; that is to say, two shares should be allot- 
ted to tlie acquirer, who cannot be placed in a worse position 
than one acquiring any property with slight aid from the joiut 
funds, which mIBst necessarily be enjoyed by all the members 
during jointness. Heneejf joint enjoyment by all the members 
cannot deprive the acquirer in the latter case, of his right to a 
double share, then there is no reason why an acquirer without 
any aid from the joint estate, should not get an additional share 
of the property acquired by him through his sole personal labour 
or capital. But see Ram v. Sheo, 10 M. I. A., 490. 

Renunciation by a member of his share — If a member is pos- 
sessed of sufficient separate property and therefore does not wish to 
take any share of tbe joint property, he may renounce his share. 
But the Mitdksharft directs that some trifle should be given him 
at the partition, so that no claim may be advanced by his heir in 
future : see Text No. 7, p* 110 ; 11 M. S., 407. This renunciation 
enures for the benefit of all the other members. But it is 
argued that according to tbe Smritis the renunciation operates 
as alienation of one coparcener's interest in favour of tbe others, 
and that if he can alienate in favour of the other coparceners as 
a body there is no reason why he should not be competent to do so 
in favour of one of them. And accordingly it has been held that 
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lie can do so : Peddayya v. Ramalingam. 11 M. 8 ., 406. But it 
bus been held that a member of a joint family cannot make a 
gift of hie undivided shave, [supra p. 186). Hence if the, excep- 
tional rule of renunciation, be carried out to its apparently logical 
consequences, in the manner stated above, it may as well be 
argned that there is no reason why he should not do so in favour 
of any other person } but then it would be in conflict with the 
rule against gift. 

Partial partition.— From what has already been Baid it is 
clear, that there can be a partial partition in the sense of some 
members remaining joint notwithstanding the separation of 
the rest, also in the ’sense of some prbperty being divided by 
metes and bounds and the rest not being so divided. But it is 
unlikely that there should be a partial partition in the sense of 
there being a severance of interest as regards part only of the 
property, and not ns regards the whole. 

It has been held that a suit will not lie for partition of a 
portion only of joiht family property : Jogendra v. Jugobundhu, 
14, C.S., 122 ; Venkayya v. Lakshmayya, 16 M. S., 98. 

Re-opening partition. — If a male child was in the womb of 
its mother at the time of partition, who would have been entitled 
to a share had he been then in separate existence, and the child 
becomes born alive subsequently to partition, then a share is 
to be allowed to him by re-opening the partition already made. 
But a son begotten after partition, cannot have ouy claim against 
his separated brothers, but his rights are limited to the father’s 
share. 


10. Impartible things. 

There are certain things that are not liable to partition. 
They are dealt with in the Mitdksliarfi, Oh. I, Sec. iv, and in the 
Dayabhdgn, Cb. vi, They are : — 

(1.) Those that ave not the subjects of joint right, i, e., the 
separate property of a member *, 

(2.) Certain moveables, though joint, used personally by 
the members severally, such as wearing apparel, or ornameuls 
given to a female, or the father’s gifts to a son ; 

(8.) Those that cannot conveniently be divided, as for in- 
stance, a reservoir of water, a common pathway, the place for 
worship and pasturage } 

(4.) Those that are impartible by custom, such ns a raj or a 
principality, which may be the joint and undivided property of a 
family, but is exclusively held by one member only according fc<> 
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customary rules j the other members being entitled to get main- 
tenance only, and under certain circumstances, to take possession 
of the estate by survivorship. This subject will be dealt with in 
a separate chapter. 


11. Presumptions. 

The joint family system is the normal condition of Hindu 
Society. Hence having regard to this peculiar feature of social 
organization, certain presumptions arise, whicR form a part of 
the Law of Evidence, and are only indicated here. They are : — 

1. That the relations that may naturajly be members of a 
joint family are joint : any one alleging separation must prove 
that fact. 

2. That the property in possession of any such relation is 
joint property belonging to all the members : he must prove that 
it is his separate property, if he says so. 

3. That any property purchased in the name of suoh a re- 
lation is a joint acquisition, provided there be a neucleus of joint 
funds wherewith the purchase might be made. 

There are conflicting decisions (10 C. S., 686 ; 8 M. S., 214), 
as to whether a property purchased in the name of a female 
member should be presumed to be joint family property. Con- 
sidering that every Hindu female has separate property and that 
she is not a co-owner of the joint family property, the foundation 
ot this presumption is wanting in her case. In the case of a 
male, the presumption says that he is not the sole owner ; whereas 
in the case of a helpless female, it says that she has no right to 
tlm property, she is merely a bmamdar for the male members. 
When, however, a widow as heiress of her husband is a co-sharer 
of her husband's agnate relations, as she often is in a Bengal 
joint family, then, no doubt, the presumption may be applied to 
a purchase in her name ; but not otherwise. • 

See Mayne’s Hindu Law and Usage §§ 265-267, for fuller 
information on the subject of Burden of Proof in this respect. 



CHAPTER VI. 

MITAKSHARA SUCCESSION. 

ORIGINAL TEXTS. 

. * 

\ i oift «mrw«n i 

ifrsnm sw fasr ^pnftg ? I 
vtrni *nn% nag^i i 

<aafr»g <ff?<iSfciif ftftp n Tmmy , r, i 

1. The lawfully wedded wife, and the daughters also, both 
parents, brothers likewise, and their sons, gentiles (or agnates), 
oognates, a pupil, and a fellow-student; on- failure of the first 
among these, the next in order is heir to the estate of one who 
departed for heaven leaving no male issue : this rule extends to 
all classes. — Yajnavalkya ii., 136-137. 

r i «ppp«to htctt ?rre*i i 

w caret fuq qfar n xrf *, «. i n 

2. Of a son dying childless, the mother shall take the 
estate, and the mother also being dead, the father’s mother shall 
take the heritage.” — Manu ix, 217. 

* i anwv*-*TO wf *rear i 

oqnp TgT^-*rrar«b finw* ve it n v=« i 

3. To the, nearest Sapinda, the inheritance next belongs ; 
after them, the mkulyas, the preceptor of the Vedas, and a pupil. 
—Manu ix, 187. See supra p. 26. 

• i nrow fir g qt q ? srwmTgs sre : om:-i 

. ft^OT PWWT: II 

ftps*- fawre* tnv flR p tfww «art* i 
f<*$vr Pumwiw II 

T8T3* IVT TTRS 5WT« I 

*n<prfm fHfcrc unmnnii i forrgirawf f r 1 

4. The sons of his own father's sister, the sons of his own 
mother's sister; and the sons of his own maternal ancle, we known 
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as bis own Bmdhuti the sons of bis father’s father’s sister, the 
sons of his father’s mother’s sister, and the sons of his father’s 
maternal unde, are known as his father’s Bandhua : the sons of 
his mother’s father’s sister, the sons of his mother’s mother’s 
sister, and the sons of his mother’s maternal uncle are known 
as his mother’s Bandhua . — Texts cited in the Mit£kshar£ without 
name of their author. 

Mitdkshard Succession, 

The law of succession — laid down in the* above two slokas 
of Ydjnavalkya, applies according to the Mitdkshara to the estate 
left by a male who wa& separated from lii% co-heirs and not re- 
united with any of them; see Mitakshard, 2,1, 30. Although 
it might be contended with good reasons, that according to the 
Mitdkshard school, the three different modes of devolution therein 
propounded, of a deceased man’s property, according as he was 
joint, or separated, or re-united, apply to the whole of the estate 
left by him ; yet as regards devolution by survivorship on the 
ground of the deceased having been joint and undivided with 
his coparceners, it is now settled by judicial decisions that survi- 
vorship applies only to such property which the deceased got as 
unobstructed herit age, i. e„ toproperty. inhente.d.irow.,tbfi4«^er, 
tne PAternax ^Sndfather andlueTike, and to^ accretions, if any, 
to such .pyopeBty ; see supra p. 112 : but it does not apply to his 
separate property, nor even to other descriptions of joint property, 
such as jointly* inherited as obstructed heritage from female 
ancestors, or from maternal grandfather, or from collateral rela- 
tions, or jointly acquired* by common labour or with separate 
funds of each ; such joint property, the co-sharersjire deemed to 
hold, as tenants-in-coinmon and not as joint-tenants. But it 
should be observed that the other two courses of succession apply 
to the whole estate left by the deceased. 

Survivorship and succession. — It should be*observed that in 
a case of succession, a person acquires ownership in another 
man’B property to which he had no right before the latter’s death ; 
whereas, survivorship applies to property to the whole of which 
the survivor had a right from before, and the death of a joint 
tenant simply removes a co-sharer having a similar right to the 
whole, and thereby practioally augments the pre-existing right 
of the survivor in some cases, but does not oreate any new right 
in him. . 

The order of succession— is founded on the above two slokas of 
Y&jnavaUtya, (Text No. 1), and is moulded by the joint family sys- 
tem the normal condition of the Hindu society. All male relations 
are heirs in : their order ; and the primary classification for that 
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purpose is into Gotrajae or gentiles or agttutes, or those connected 
through males only! or members of the sanfe family and into 
JBandmt* or cognates, or those connected through a female, f er those 
belonging to a different family. The former, however distant, are 
.preferred to the latter however near they may be* There is a 
single exception introduced by the fiction of interpretation, 
namely, the daughter’s son, who is said to be implied by the par- 
ticle (w) “ also 99 used after the term u daughter 99 in the above text 
(No. 1.) of Tfijnavalkya, Which is taken to include something not 
expressed. * 

The gotrajae are divided into two groups, namely, sapinms and 
S4mdnodaka8, of wl\pm the former succeed in preference to the 
latter. 

The order of succession amongst the saqindas is worked out 
on the analogy of the order so far as it is given in the above 
text, namely among the parents, the brothers and their sons. 

Proximity of relationship is, upon the authority of the above 
text of Manu (Text No. 8), propounded as the principle on which 
the order is to be worked out; but it has not been completely 
worked out, so our Courts will have to do it, following the 
analogy of the order such as is given in the Mitakshard. 

Females, as a general rule, are excluded from inheritance 
save and except such as have been expressly named as heirs. 

But this rule of exclusion has been departed from by the 
Bombay High Court by recognizing agnate female swpindas as 
heirs, and by the Madras High Court by recognizing the right 
of female relations to succeed as bandhus . 

From the Mitdkshara is deduced the following— 

m 

Order of Succmion,— 

1-3. Separated son, grandson and great-grandson.— If they 
were joint and ‘undivided with the deceased, they weald take 
even bis self-acquired property by survivorship and not by suc- 
cession. 

The right of representation obtains amongst the <mjle j*6*e 5 
hence, a grandson by a pre- deceased son, and a f gre^rgB*»d«on 
whose father and grandfather are both pre-deceased, mwedwith 
a son. It should be remarked that the right of reproft tft s t ion 
does not obtain amongst any other heirs, so that the neferer win 
take in preference to oue more remote $ for instance* ^ brother 

^ ^he^maie 4ssme agom wjie y$T \ ?:\V ancl not.psr capita : 

suppose a man dies leasing tw$ grandsons by one pre-deceased 
emit, fire grandson* % smother pre-deceased <#*»#*»■ 
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grandson -being the son of a -pred'eceascd grandson by a third 
pre-deceased son, then his estate is to be divided into three shares, 
one of .which is to be allotted to the two grandsons by one son, 
another to the five grandsons by another son, and the remaining 
one to the single great-grandson descended from the third son. 

It should be borne in mind that the division per stirpes 
applies only to the male issue in the male line ; all other heirs 
take per capita ; for instance, if the succession goes to the 
daughter’s sons Or the brother’s sons, then jf one daughter or 
brother leaves one son, another three sons, and a third five sons, 
the estate is to be divided into nine shares, one of which is to be 
allotted to each of the daughter’s or brother's sons. 

4. The lawfully wedded and loyal wife.— In default of the 
male issue the Patni or the lawfully wedded wife succeeds, pro- 
vided she was loyal to the husband. 

A lawfully wedded wife is one married in any one of the 
approved forms of marriage : see supra p. 47. A wife espoused in a 
disapproved form is not recognised as heir. The Sanskrit term 

VS?t is generally rendered into “ Chaste wife j” and it is 
thought that the absence of physical unchosity entities the wife 
to sncceed. Bat a woman's character may be above all suspicion, 
and she may be purity personified,, but if she does not love her 
husband, refuses to live with him, and habitually acts contrary to 
his wishes, then she cannot inherit from him, for she is not 
sadkvi. The term wH sddhvi rendered by Colebrooke into 
“ Chaste ” is thus defined by Manu,— 


trfw m i 

which is rendered by Sir William Jones thus,— 

“While she, who slights not her lord, bub keeps her mind, 
speech, and body, devoted to him, attains his heavenly mansion, 
and by good men is called sddhvi, or virtuous.” Mann, v. 165. 

The, condition of loyalty or chastity applies to the wife only , 
and not to tty other female heirs. 

A Wife who is not entitled to inherit, is entitled to mainten- 
ance provided' she was and continues Chaste. 
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Two or more widows take in equal shares ; on the death of 
one, the surviving widow takes her share.. 

The widow of a Hindu inherits his estate in the character 
of being his surviving half, or continuing the widowed wife of 
her deceased husband ; in other words, the Hindu widow’s estate 
lasts durante viduitate : her re-marriage, whether legalised by the 
Hindu widow’s re-marriage Act xv of* 1856, or by custom, will 
divest her of the deceased husband’s estate, whether she marries 
according to Hindji rites or not : far” 19 C. 8., 289 ; 

Rasul v. Ram, 22 C. 8., 589. But mere unchastity will not divest 
Keri v. Moniram 19 W. R., 367=5 C. S., 776. 

5 Daughters.— In default of the* widow, the daughters are 
heirs ; of them, one who is unprovided takes in preference to one 
who is provided. 

A daughter takes a widow’s estate : on her death it goes 
to her father’s heir ; a surviving daughter will take what is left 
by a deceased daughter 22 W. R., 496=4 C. S., 744. 

Uncliastity of a daughter is no ground of exclusion from 
inheritance : 4 B. S., 104. 

6. Daughter’s sons. — In default of daughters, their sons take 
the inheritance of their maternal grandfather, they take per 
capita in equal shares. 

7. Mother. — After the daughter’s son, comes the mother 
who takes in preference to the father. The Viramitrodaya says 
that a chaste and virtuous motuer is preferred to the father ; 
otherwise, the father takes before the mother. From this it 
appeal's that unchastity does not exblude the mother from in- 
heritance : 5 M. 8 ., 149. 

The mother takes the widow’s estate. 

8. Father. — After the mother comes the father ; but they 
take in the reverse order according to the Bengal School. 

9. Brothers. — Those of the whole blood take to the exclusion 
of the half brothers. In default of the former, the latter take. 

The preference based upon connection by whole blood, ap- 

S lies to all collateral relations of equal degree; propinquity being 
he principle of the order of succession, a relation of the full 
blood by reason of his proximity excludes a relation of the same 
degree, who is of the half blood. - 

10. Brother's sons.— In default of both full and half brothers, 
the succession devolves on the brother’s sons ; of them, a full 
brother’s son will take in preference to a half brother’s son. 

11. Paternal grandmother. 

12- Paternal grandfather. 
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13. Paternal nnde. 

14 Paternal uncle’s son. 

15. * Paternal great-grandmother. 

16. Paternal great-grandfather. 

17. Paternal grand uncle. 

18. His son. 

19-80. — Similarly, and in. the same order, the paternal grand- 
parents of the 4th, 5th and 6th degrees in ascent, and their two 
male descendants. 

31-87. Then come the remaining Sapipdas ; (Mit. 2, 5, 5 ; 
BhyaRam v, Bhya Ugur, 18 M. I. A., 878), the order in which they 
take is not stated, but is to be gathered by analogy from the 
toregoing order : it appears to be as follows : — 

31-33. The deceased’s male descendants, if any, of the 
4th, 5th and 6th degrees ill descent, beginning with the 
great-great-grandson. These must Be separated from 
the deceased; for if they were joint and undivided with 
him, then they would take by survivorship in preference 
to all other heirs. 

34-37. The father’s 3rd, 4th, 5th and 6th descendants 
beginning with the fraternal nephew’s son. 

38-41. The paternal grandfather’s 3rd, 4th, 5th and 6th 
descendants beginning with the paternal uncle’s son’s 
son. 

42-57* Similarly and in the same order should come 
the 3rd, 4th, 5th and 6th descendants in the male* line 
of the paternal great-grandfather and "of his father, 
grandfather and great-grandfather : the descendants of 
the nearest ancestor must come before those of a remo- 
ter ancestor; and of these descendant^ the nearer in 
degree will take in preference to one more distant. 

58-204. The Sam&nodakas come after the sapindaa: they 
are thirteen descendants of the deceased himself, his thirteen 
ascendants, ahd thirteen descendants of each of them thirteen 
ascendants— all in the male line ; from these the sapindas are to be 
deducted, then the remaining 147 relatione come within the term 
Samdnodakae. They are the distant agnate relations. Accord- 
ing to some, the term includes remoter distant relations of the same 
qotra, if the relationship can be. traced and is remembered. 

This enumeration. is, , to some extent, theoretical; for, no 
man can five to see and leave behind descendants to the thirteenth 
degree, of his nearer ancestors, far less of himself. 
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The order of succession amongst these appear* to. he governed 
by two principles, namely, 

(1) The descendants of a nearer ancestor suooeed in pre. 
ference to those of a remoter ancestor. 

(2) Amongst the descendants of the same ancestor the 
nearer excludes the more remote. 

Bandhut. 

BandhUS or cognates come after the gentiles. While explain- 
ing the order of succession the MitiksharS says , — “ After the pater- 
nal grandmother, the tapindat of the same gotra such a* the 
paternal grandfather 'become heirs,” and then it is observed,— 

faHjffamrt I 

which means, — “ For, the sapindat belonging to a different gotra 
are included by the term Bandhu (in the above text of Ydj- 
navalkya.)” 

The heirs down to the great-grandfather's son are then set 
forth ; and it is then laid down that, — •** In this manner is to be 
understood the succession of the tapindat of the same gotra, to 
the seventh degree (according to the Hindu mode of computa- 
tion, which is the same as that of the cannonists.)” 

In Colebrooko’s translation of this part of the Mitdkshard, 
the term tapinda is erroneously rendered into “ one connected 
by funeral oblations.” The learned translator appears to have 
thought that this term bears the same meaning in the Mitdkshara, 
as in the Ddyabbdga. 

This error in the rendering given by Colebrooke, was recti- 
fied by Hessrf. West and Burner, who gave in their very learned 
and valuable Digest of Hindu Law (3rd Edition, pages 120-122), 
the translation of passages from the Achdra-kdnda, of the Mifcdk- 
shard, in which egpinda relationship is explained for the purposes 
of marriage. 

It is laid down in the Achdra-kdnda of the MifAkshaii (which 
explains the text of Y&jnavalkya on marriage I, 62), that 
wherever in that work the term tapinda is heed it must be taken 
in the sense of a “ relation or one connected through the body” 
and not in the sense of “one connected through funeral oblations." 

And while explaining the text of Y(ij navalkya ordaining that 
the intended .bride should be beyond the fifth and the seventh 
degrees respectively on the mother's and the father 1 * side, the 
Mitdkshayfi say* that tapinda relationship is by this text limited 
in the kaid manner, and explains and illustrates the mode of 
computing tie fire and seven degrees. All thid* relates to- mar- 
riage only : for, it is not said that this difference in tie number 
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of degrees on the two sides, is applicable to other purposes as 
well. 

Messrs. West and Biihler have translated a portion only of 
the passage of the Mit&kshar&, in which this subject is dealt 
with ; the concluding sentence of their translation is misleading, 
which runs as follows,— “ and thus must the counting (of the 
sapinda relationship) be made in every case.” 

For, this has given rise to the error of supposing that 
this curtailment of sapinda Relationship applies to inheritance 
also. Hence the tianslation of the entire passage of the Mit&k- 
shara has been given in pp. 51-55 supra, from which it is clear 
that the exposition of sapinda relationship therein given is in- 
tended only for the purpose of tnarriige. See supra, pp. 31*10, 
where the question as to who are included by the term Bandhu 
has been discussed at length. 

It would appear that according to Hindu Law all relations 
are heirs; they are divided by Yajnavalkya and the Mitakshara 
into two classes, namely, the gotrajas and the *bandhas 9 or those 
belonging to the same family, and those belonging to a different 
family ; the latter as a body are postponed to the former. 

The fact that the Mitakshar£ cites the text of Vrilian-Mann 
(Text No. 2, p. 25) for explaining the sapinda and the samdno- 
(Jaka relationship for the purpose of inheritance, shows that what 
is said in the Xchura-kdnda for the purpose of marriage is in- 
applicable to inheritance. 

Ilence, the Bhinna-gotra Sajrindas, who are according to the 
Mitaksliara included by the term Bandhu , may be taken to mean 
any relation, however disfant belonging to a different fn mily r 
whose relationship can be traced ; for the term evpinda wliere- 
ever used iij the Mitaksliara, must be taken in the sense of one 
connected through the body. 

But if its meaning is to be curtailed by taking the word 
sapinda in a limited sense, then it should be taken to extend to 
seven degrees oil both the maternal and the paternal sides ; for, in 
the text of Vrihan-Manu as well as in the text of Maim (p. 25), 
uo distinction is drawn between the two classes of relations. 

Case-law on Bandhus. — While dealing with the order of 
succession among bandhus , the Mit&kshari (2, 6, 1), on the 
authority of a text whereof the author's aarne is not mentioned, 
divides the Bandhus into three classes, namely (1) one’s own ban- 
dlui't, (2j the father’s bandhus , and (3) the mother’s bandhus , and 
Numerates nine relations as such, thus : — 

C Father’s sister’s son. 

Qfle’s own bandhus are his own \ Mother’s sister’s son* 

c Mother’s brother’s son. 


22 
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{ Father’s sister’s son. 

Mother’s sister’s son. 

Mothei , ’s brother’s son. 
f Father’s sister’s son. 

Mother’s bandhus are his mother’s •< Mother’s sister’s son. 

(.Mother's brother’s son. 

In Giridhari Lai Boy v . Benaal Government. 12 M. I. A., 448, 
the Lords" oFIflfe judicial Committee held that the above enumer- 
ation is not exhaustive, and therefore the maternal uncle or the 
father’s maternal uncle is a bandhu and, as such, entitled to suc- 
ceed. In coming to this conclusion thfir Lordships relied upon 
the Viramitrodaya,— where it is laid down that the term bandhu, 
comprises also the maternal uncle and the like, and the reason 
assigned is that it would bo improper to hold that their sons are 
heirs, if they themselves, though nearer, were not so. 

Two other relations not falling within the enumeration have 
been held by two Full Benches of the Bengal High Court, to be 
bandhus and heirs, namely, the sister’s son in the case of Awi itn 
B. L. R., F. B., 28, and the sister’s daughter’s son 
in the case of ® 0. S., 119. The decision in the 

former case, however, was founded on the doctrine of spintu.il 
benefit; but it has been held in the latter case that in the 
Mitdkslmra School inheritance is not based upon that doctrine. 
In the latter case an opinion has been expressed that the sistet’s 
daughter’s son’s son is not a bandhu nor an heir ; it is difficult 
to understand the principle upon which that opinion is based. 
See supra, pp. 39-40. , 

"in the case of Ananda Ri bi (9 C. S., 315), it has been held 
that the fattter’s Thatei ual grandfather’s great-grandson is a 
bandhu and heir. So daughters son's son (11 M. S., 287), mother’s 
maternal uncle’s grandson (5 M. S., 69), grandfather’s sistei’s 
grandson (12 M. S., 155), have been held bandhus and heirs. 

Order of succession among Bandhus. — The next point for 
consideration is the order of succession amongst the bandhus. 
In the Mitfikshara and the Virainitrodaya it is said, that of the 
three classes of bandhus, the first class succeed in preference to 
the other two, and the second before the third. You will observe 
that the first class comprises relations connected through both 
the parents; the second, those connected through the father 
alone ; and the third, through the mother only : and that the rela- 
tions of the first class are equal in degree but nearer than those 
falling under the second ana the third classes. You will remark 
that the relations under the second and the third elapses are all 
equal in degree, bat differ in sides. 
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The following three rules therefore may be deduced from the 
above considerations, governing coses of competition between 
bandkue. 

( 1 ) The nearer in degree on whichever side is to be preferred 
to one more remote. 

( 2 ) Of those equal in degree, one related on the father’s side 
is to be preferred to one related ou the mother’s side. 

(3) When the side is the same, the circumstance of one being 
related through a mole and* another through 9 , female makes no 
d'fference. 

No light, however, is thrown by the above enumeration on a 
case of competition betwfeen a descendant, and a collateral or an 
ascendant equal in degree, computed in the mode adopted by 
civilians ; for instance, a son’s daughter's son and a sister’s son. 

Other heirs. — When a man has no relation, then his Pre- 
ceptor, Pupil, and Fellow-student are in their order, entitled to , 
lake his estate. t 

Fellow caste-people. — In default of all these, the estate of a 
Biithmana goes to learned Biahmanas, not to the king. But it 
has beeu held by the Privy Council in the case of the Collector of 
Mmlipatam , 8 M. I. A., 500=2 W. R., P. C., 59, that the personal 
law of the Hindus relating to inheritance, by which they are permit- 
ted to be governed, cannot apply when there is a total failure of 
hours ; hence this provision of Hindu law cannot have any force 
and prevent the crown as the ultima hceres to take by escheat the 
pi operty left by a Bruhmana leaving no heir properly so called, 
namely, a relation. • 

King. — But the estate of a man of any other 
to the king. 

Female heirs in Bombay and Madras.— The above order of 
succession is according to the Benares and the Mithila Schools : — > 

In Bombay all the female sapindae of the same gotta aye 
recognised as heirs, and they are shuffled in among the male 
sapind(i# t namely, the fall sister who is placed after the paternal 
grandmother but before the paternal grandfather ( Lallubhai v. 
Mankuvarbai, 2 B. S., 445, affirmed 5 B. S., 110=7 I. A., 212), 
the half sister (4 B. S., 188), the stepmother (11 B. S., 47), the 
widows of gotraja eapindas who occupy the place of their hus- 
bands, and the daughters of descendants and of collaterals : 4 B. 
S., 209 and 219 9 3. 9., 81. 

In Madras certain female relations have been recognised as 
oo-ndhut and heirs. 

The rale that female relations cannot inherit save sack as 
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have been expressly named as heirs, and which is followed in 
northern India, has been departed from in Bombay, on tho ground 
that the female sapindas are expressly recognised as heirs *by the 
following text of Manu as translated by Sir William Jones, 
namely — 

“To the nearest Sapinda, male or female, the inheritance next 
belongs,” 

The italicized words which are not in the original, but 
were interpolated by the learned trai/slator from Kulluka’s com- 
mentary on Manu, were supposed to be important words of the 
text itself. And the rule has been departed from also in Madras 
on the ground that s*3 the Preceptor ahd the like succeed, “ If 
there be no relations of*tbe deceased (=*rwrrq <vkA 9 Mit. 2, 7, 1),” 
therefore by implication female relations must succeed before the 
Preceptor and the like. Accordingly, soil’s daughter (14 M. S. t 
149), daughter’s daughter (17 M. S., 182), sister, and father’s sister 
(13 M. S., 10), hav/j been held heirs as bandhus. 



CHAPTER VII. 

RE-UNION. 

ORIGINAL TEXTS. 

*rra*?j ^ h^i w i 

*ep$ t k*m *Nt€t w* i , 

srctesgfii ^?nfT *fe^,-*rr*q*usr*P| *rrsjq*sqpn 

1. But of a re-united (co-lieir), a re-united (co-heir shall 
keep the share when he is deceased, or deliver it if he is born in 
the shape of a son), but of a uterine Brother, a uterine brother 
shall keep the share, or deliver it (to his son*) if (he is) born (in 
the shape of a son) 5 but a re-united half brother may take the 
property, not a half brother (not re-united); also a (brother) 
united (through uterus, i.e., a full brother) though not re-united 
may take, not the (united, i.e., re-united) half brother alone, — 
Yiijnavalkya, ii, 139-110. 

These two slokas are differently construed by different com- 
mentators: see Viramitrodaya, Chapter iv. 

^ 1 *r: fhwT ihra wfwn i 

ftiareNTOiCT sfteri «r ii 3T^crf3: 

2. He who having been separated dwell 
through affection, with the father, a brother, or a 
is called re-united with him. — Vrihaspati. 

^ 1 «n®irTf?T ssi cn?*n% jet*TRrt 

vfit 1 wg! I 

3. The wealth of a person who departs for heaven leaving 
no male issue, goes to the brothers ; in their default, lot the 
parents take, or the senior wife. — Sankha. 

» 1 *n m 3 srafttf *rapn *rrf?r 1 

11 swrfr-* 1 

4. But if there be a sister of his («>., of the re-united 
person), she is entitled to get a share of it, this is the law regarding 
the estate of a person destitute of issue, also destitute of the 
wife and the father.— Vrihaspati. 


tigMiGr again 
paternal uncle 
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5. If the deceased leave no issue, nor wife, nor brother, nor 
father, nor mother, then all the sapindas shall divide his propei ty 
agreeably to shares (i.e., in the order of proximity). 

MITAKSHARA SCHOOL. 

If two or move parceners after partition agree to annul the 
partition and to live together jointly as before, and make a junction 
of their property with the stipulation phased on affection, that 
what is mine is tliine and what is thine is mine, then they are 
called re-united, and their status, re-union. Mere living together 
in one residence without junction of estate is not re-union. 

According to the Milakshara School, the circumstance of 
two or more co-parceners being re- united, after separation from 
others by partition, modifies the order of succession to some 
extent. 

This variation in the order of succession is based upon no 
principle such as survivorship, or proximity of relationship, on 
which is founded the devolution of the estate of one who is joint 
or separate respectively, 

The order of succession applicable to the estate of a re- 
united person is entirely based on the above texts and a few 
others repeating the same thing, which are construed by the 
Mit&kshard School to lay down the order different from the ordi- 
nary one. From the Mitikshard aqd the Yiramitrodaya, is 
dSdTRitv? the following 

Order op Succession : — 

1-3. Son, grandson and great-grandson— as in the ordi- 
nary case of succession, whether they are separated Or re-united. 
A bou who iB re-iinited cannot claim preference to another who 
remains separate. 

Because the above text of Ydjnavalkya, containing the rule 
giving preference to a re-united co-parcener, forms an exception 
to the role contained in the text (No. 1 supra page 162), relating to 
the order of succession $ and as the rule applies to the estate of 
a person destitute of male issue ; therefore the rule itself does 
not apply to the male issue $ hence, the exception also cannot 
apply to the male issue. 

4. Re-united whole brother. 

5. A re-united half-brother, and a separated full toother 

jointly succeed ; in default of the one, the other takes the whole. 
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6. Re-united mother. 

7. Re-united father. 

8. # Any other re-united co-parcener. 

9. A half-brother not re-united with the deceased. 

10. The mother not re-united with the deceased. . 

11. The father not re-united with the deceased. 

12. The widow. 

13. Daughter. * # 

34. Daughter’s son. 

15 Sister. 

Subject to this modification, the succession goes to the 
snpindas , the samanadakas, the bandhus and the rest, as in the 
ordinary order of succession, explained in Chapter vi. 

A great deal of misconception appears to prevail on the sub- 
ject of re-union; it is difficult for one who has no access to the 
original treatises, to clearly understand the law, of re-uniou which 
seems to be arbitrary in character. 

It is thought by some that survivorship applies to the estate 
of xe-united co-parceners: (20 W. R., 197; 17 C. S., 33). But 
this is a mistake: for, there cannot be any doubt that a re-united 
half-brother, and a full brother not re-united but remaining 
separate, succeed jointly to the estate of a re-united co-parcener; 
nor can there be any doubt that a separated full brother of a 
person who became re-united with the parents or the paternal 
uncle, is entitled to succeed to that person’s estate in preference to 
the parents or the paternal uncle who became re-united with h im. 
Hence, it is clear that byre-union there is merely a ’OC 1 * - * 

the shares of those forming it, but the unity of thei^fTfes is not 
effected thereby, and so they become tenants-in-common and not 
joint-tenants. 

It should moreover be observed that the advantage derived 
from being re-united is a personal privilege, Which cannot be 
claimed by the sons of the re-united co-parceners although living 
jointly ; for, re-union pre-supposes jointness and partition ; hence, 
a re-united oo-parcener is one who had been originally joint, 
then separated, and afterwards became re-united through affec- 
tion with another co-sharer, by annulling the previous partition 
and mixing up their shares, and agreeing to live together as 
members of a joint family. Hence the very person who was 
joint at first, then separated, and then agreed to annul the sepa- 
ration and to* become joint over again, is to be understood by 
the term i4 re-united.*' This is what is laid down by the above text 
of Yrihaspati (Text No. 2). Suppose, for instance, three brothers 
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forming members of a joint family, separate from each other, 
then two of them become re- united, subsequently each of them 
has a son born to him, then all the brothers die one after another, 
each leaving a son behind him, the two sons of the two re-united 
brothers continue to live joint, then one of them dies leaving the 
two first cousins with one of whom he lived jointly, while the 
other was separate: hei*e the two first cousins living together 
cannot be called “ re-united,’’ hence both the surviving cousins are 
entitled to succeed f to his estate according to the ordinary law of 
succession, the one liviug jointly with the deceased cannot claim 
preference, as he was not re-united. But see contra , Abhai v. 
Mangal , 19 C. S., 634. % 

There is also a good reason for considering the privilege to be 
personal and not heritable, for instance, two of three brothers 
may like each other and dislike the third, so they come to a partition 
and then the two become re-united. Now it is quite possible that 
each of the two brothers who dislike the third, may love Ins 
children in the same manner as the children of his re-united 
brother. Therefore the attachment being personal, the preference 
also should be, of tbe same character. 

It is worthy of remark that when a member of a joint 
family, re-unites with another member after partition, it shows 
that he does not repose much confidence in his wife, nor does ho 
feel love and affection towards his daughter and her son, if he 
lias any ; for, the effect of re-union is to postpone the wife, the 
daughter and the daughter’s son to a few of the Agnatic relations. 
The legal incident of re-union again, that a brother succeeds in 
prefe rence even to the parents show that nearness of relationship 
is noEth? criterion of preference ; but at the same time it shows 
that while '{he preference assigned to a brother cannot but be 
agreeable to the parents, it appears to be based on natural love 
and affection, as it excludes other remoter re-united relations such 
as the uncle or nephew, 

DA'YABHAGA SCHOOL. 

The above text of Y6jnavalkya is explained in the Ddyabhfiga 
to mean that when there is a competition between claimants of 
equal degree, then if any of them is re-united and the rest are 
not so, the re-united parcener will take the heritage to tbe exclu- 
sion of those who are not so. According to the Dtiyabhiiga, the 
above texts do not lay down a different order of succession 
applicable to the estate of a re-united co-parcener : D. B., xi, v, 
10-11 and 38-39. 

The above text of Vrihaspati is explained in the D&yablhiga 



Cli. vii.] 


DA'TABHAGA SCHOOL* 


177 


Cli. xii., §§ 3-4, to curtail the operation of the rule of preference 
on account of re-union, by limiting it to the three sets of rela- 
tions mentioned therein, namely, father and son, brothers, and 
uncle and nephew. 

So that according to the Dayabhiga, if the claimants for 
inheritance be either two or more sons, or brothers, or paternal 
uncles, or fraternal nephews, and any one of each of these seta 
of heirs be re-united, then he is to be preferred to another o£ 
that set, who is not re-united. Bat if the deceased was re-united 
with any other relations than the four mentioned in Vrihaspati’s 
text, then the legal incident of preference for re-union does not 
apply to them ; such relations whether reunited or not, are 
entitled to succeed together. 

The case-law — appears to modify the law of re -union as 
laid in the Dayabhaga, by holding that the privilege extends to 
the sons of the brothers who became actually re-united : l Hyde, 
214 ; 5 YV. R., 249 ; 3 B. L. R., A, 0. J., 7 ; 19 C. 8., 634. In the 
last case Justice Ghosh examined all the passages of the Daya- 
bhnga bearing on the subject of re-union ; and the learned judge 
while holding that thpre cannot be a re-union between two 
agnatic first cousins so as to be attended with the legal incident 
of preference, thought himself constrained to follow the previous 
decisions and hold that the son of a re-uuited brother is entitled 
to preference to the son of a separated brother, although the 
former was not re-united in the legal sense. 

But it should be remarked that if the separated brother had 
been alive, he would undoubtedly have succeeded in preference 
to the re-united brother’s son ; for, re union gives preff,n®n«er 
only when the claimants are of the same degree. '» ** 
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CHAPTER VIII. 

DAYABHAGA JOINT FAMILY. 

The Mit&ksharA — is universally respected and accepted ns 
of the highest and paramount authority, by all the schools except 
that of Bengal where it is received also as of high authority 
yielding only to the p^yabliaga in tbo&e points where they differ. 
The Mitttkshar& law should therefore be followed in Bengal where 
the Dayabhaga is silent. 

Points of difference between Mitdkshard and DAyabh&ga — 
The cardinal points of difference between the two schools are as 
follows 2 — 

1. Heritage means according to the Dfiyabh&ga property in 
which a person's right arises by reason of his relationship to the 
former owner, on the extinction of hia right by natural death, or 
civil death, such as degradation from caste for the commission 
of a heinous sin, or retirement from worldly affairs by the adop- 
tion of religious order ; Ch. I, paras. 5, 31--34. 

2. Right by birth is not admitted ; hence, heritage is in all 
cases obstructed , and never unobstructed . 

8. Two or more persons jointly inheriting property become 
tenants-in-common, and not joint-tenants in any case. 

The Dayabhaga doctrine of the co-heirs* tenure of joint 
herita^r^ajbhat each co-parcener’s right extends to a fractional 
portion only of the inherited property, in other words, to that 
fractional share which should be allotted to him if there were an 
immediate partition made. Hence it differs from that of the 
Mitdksbard, according to which the right of each co-heir extends 
to the whole of the property : D.B. Ch I, para. 7. 

6. The legal incidents deduced from this doctrine are that 
a co-sharer can alienate his share without the consent of the rest, 
(D.B., ii, 27), and that survivorship cannot apply to the undivided 
share of a co-heir. 

6. Partition accordingly means manifesting or making known 
that unknown and unascertained fractional share in which alone 
the heritable right of a co-sharer arose when the succession fell in, 
and which was undetermined during the joint state; D.B., h 

7. As regards ancestral property, a son does not acquire 
an equal right during the father's life, SO as to compel tbs 
father to make a partition of it against his wills D.B , , ii* 
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Partition of ancestral property can take place daring the father's 
life only by liis desire, and after the mother is past child-bearing i 
D.B., ii, 7. On partition of ancestral property the father is 
entitled to tvro shares : D.B., ii, 20, 35-64. 

But the father cannot alienate ancestral immoveable property 
(D.B., ii, 23), excepting a small part (D.B., ii, 24), nor a corrody 
(D.B., ii, 25). He is competent to alienate the ancestral im- 
moveable property only for the support of the family, and not 
otherwise : D.B., ii, 26. • 

Nor can the father make an unequal distribution of the 
ancestral property among his sons : D.B., ii, 76. 

The father’s estate in the ancestral immoveable • property, 
therefore, is similar to the widow’s estate in the husband’s pro- 
perty. 

Although a son cannot demand partition of the ancestral 
property as against the father, he is certainly entitled to mainte- 
nance out of the same : D.B., ii, 23. 

8. The father making a partition of the’ancestral property 
during his life is entitled to a moiety of a son’s self-acquired 
property, and to two shares of any property acquired by a son 
with slight aid from the family funds, but principally through 
his personal exertion : D.B., ii, 65-72. 

9. The father may make an unequal distribution of his self- 
acquired property among liis sons, and retain as much as he 
chooses of such property. D.B., ii., 74-76. 

DAyabhOga law changed, how ?— While dealing with the texts 
(see supra, p. 109) upon .the authority of which the Mitdkshard 
maintains the co-equal right of father and son in £«,tSStraT 
property, Jimutnv&hana says that the intention of those texts is 
not to declare father and son joint owners so as to make their 
shares equal on partition, or to entitle a son to acquire right to 
ancestral property during the father’s life, and tg enforce a parti- 
tion against the father’s will, but the intention is that a grandson 
becomes entitled to a predeceased son’s right, and that the father 
is not eutitled to make an unequal distribution of such property 
among his sous, nor to alienate ancestral immoveable property 
except for the support of the family ; and he maintains that the 
father is entitled to two shares out of the ancestral property, if a 
partition be made by him. 

From what he says it is clear that the father is not absolute 
owner of the, ancestral immoveable property, his right therein 
resembles the right of the Hindu widow in the husband’s estate* 
It is also clear that the sons and their wives and children are 
entitled to maintenance from the ancestral property which 1 is 
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declared the source of the maintenance of the family, and there- 
fore inalienable except for their maintenance : D.B. ii, 22-26. 

Jimutavahana then controverts the MitaksharS. doctrine of 
incapacity of a co-parcener to alienate his undivided share without 
the consent of the other members of the joint family, and main- 
tains that he is competent to deal with his share according to 
his pleasure: D.B., ii., 27. The text requiring the consent of 
co-sharers is, according to him, intended to prohibit transfers to a 
person of bad character, the introduction of whom as a co-sharer 
would put the other members of the family to difficulty, it is 
not intended to invalidate an alienation : D.B., ii, 28. 

He then maintrins that the father may transfer Ins self- 
acquired property in any way he pleases, without the concurrence 
of his sons, notwithstanding a text of law to. the contrary, which 
must be construed to impose a moral duty, and not a legal restric- 
tion so as to invalidate an alienation actually made by the father; 
for, the nature of the father’s absolute ownership in his self- 
acquired property* — or the capacity to deal with such propeity 
according to liis pleasure, which is the legal incident of owner- 
ship, — cannot be altered by even a hundred texts like the one pro- 
hibiting alienation without the sons’ consent; D.B., ii, 20-30. 

Herein the author of the Dayabhaga is said to lay down the 
doctrine of Factum Valet : see supra , p. 9. 

By an extension of this doctrine of factum valet our courts 
of justice have come to the conclusion that the father is the 
absolute owner of the ancestral property, so "that there is no 
distinction between a father’s self-acquired and ancestral property 
r egards his light of disposing of tliB same either by an act 
inter vtiftohU)* by a will, and that a son has no right except that 
of maintenance : Tagore v. Tagore . 

The process of reasoning by which this conclusion is arrived at, 
appears to be, that as the sons have no right to enforce partition 
of ancestral property, therefore they have no right to the property 
which is accordingly vested absolutely in the father f the father 
therefore is the owner of the properly, and as such has the capa- 
city to deal with the property according to his pleasure ; and this 
capacity cannot be altered by the text restricting his power of 
alienation. 

But this argument is fallacious ; for it might as weH he 
argued that a reversioner has no right to the property inherited 
from her husband by a Hindu widow during her life ; the estate 
is absolutely vested in her, no part of it being vested in any body 
else ; therefore she has the capacity to deal with it according to 
her pleasure $ and this capacity cannot be altered by the texts 
restraining her from alienating the same* 



Cb. viii.J 


DAYABFIAGA JOINT JAMILY. 


181 


The two cases are exactly parallel ; there is no difference 
between them in principle : and the error has been induced by 
not bearing in mind the broad distinction between self-acquired 
property and inherited property, in the latter case the nature of 
the light taken by an heir is defined and limited by the passages 
of the law of inheritance confer! ing such right. As regards the 
ownership of self-acquired property, its nature and character can 
by no means be affected by the existence or non-existence of a 
son. But as regards inherited propel ty, the restrictions and 
limitations on the father’s power of disposal are, of the same 
character as those imposed on the widow. 

Hardship when fathfer merged in stepmother. —Whatever 
may be the theoretical view of the iVher's and the son’s right, 
practically there is no distinction between a Mitaksbara and a 
Dd>abhaga joint family as regards the enjoyment of the family 
property by sons. As a man cannot have a better friend than his 
own father, the above change of law does not prejudicially affect 
sons in Bengal in the majority of cases. Bift there are a few 
instances in which a great wrong is done to sons by fathers under 
the undue influence ot their young wives, which our courts of 
justice ought to remedy. 

It is worthy of remark that whatever view of Hindu law, 
may be taken by our courts of justice, the people are governed 
by their old customs, habits and manners. It is a notoiious fact 
that Hindus are still married by their fathers, at a time when 
they cannot, and do not, earn their own maintenance, and that the 
family property is looked upon as the hereditary source of main- 
tenance of the sons aud flieir wives and children. It sometimes 
happens that the first wife of a man dies alter p^Cuiang him 
several sous, the man then marries a girl of tender age, as grown 
up maidens are rare among Hindus. The children by the deceased 
’wife look upon their stepmother with jealousy, and presuming 
upon the unusufil affection naturally felt and slufwn by the father 
for his deceased wife's children, as he is to them both father 
and mother, they do sometimes ill-treat and even insult her, 
when she is young. This ill-treatment and insult make deep 
impression on her young mind, and she takes her revenge when 
she has by her charms of youth gained complete influence and 
ascendancy over her husband who must be considerably older 
than herself, — by alienating the heart of her husband from them, 
more especially if she has herself become mother of children. And 
all this ultimately results in a deed or a will whereby the sons 
by the deceased wife are either disinherited or cut off with a 
As this iniquity is the consequence of the erroneous view 
°f the DtyabhAga law, our Courts of justice are called upon to 
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remove the mischief introduced by them, which they may 
very easily and justly do, by setting aside the perpetration 
of the iniquity by declaring the transaction invalid pn the 
ground of undue influence, which is usually exercised by wives 
over husbands considerably older than themselves, and of which a 
typical instance is depicted by the great Hindu bard V&lmiki in 
the well-known Ramaynna. The exile of Prince Rima, the eldest 
and beloved son by the senior wife, to live in forests like au 
ascetic for a period of fourteen years, was ordered by his father, 
the King Dasaratha, at the instance of a junior wife, although his 
love for the prince was so great that he died of the grief of separa- 
tion from that prinpe who in obedience to his father’s desire 
did piously and cheerfully leave the palace the instant he was 
informed of it, and went away for carrying it out as a filial 
duty. And the reason assigned by the poet, ot this extraordinary 
conduct of the king is, that he loved the prince equal to his 
life, but he loved the prince’s stepmother the younger queen more 
than liis own life. • Thus, it is said : — 

Jncftrat • 

which means, — “ An old man's young wife is dearer to him than 
even his own life.” 

If our courts of justice do, having regard to the character of 
the people, take this undoubted undue influence as undue influ- 
ence in the legal sense, they would certainly do justice in many 
hard cases which owe their origin to a misapprehension of the 
Hindu law. 

Joint family in Bengal. — Although • the joint family system 
whicir^ttk Jihe normal condition of Hindu society prevails in 
Bengal in the same manner as in other provinces, and although 
the real difference between the two schools, with respect to an- 
cestral property, is that the author of the JDayabhagn, with a view 
to prevent the grewth of disobedience in sons, deprived the sons of 
the right of enforcing partition against the father’s will, and 
further provided two shares for the father iu case he made a 
partitiou during his life, while at the same time the author 
deprived the father of the power of capriciously and whimsically 
doing any injustice to the sous bpr declaring him incompetent to 
alienate, or to make unequal distribution of, the family property ; 
yet, according to the view taken by our courts of justice with 
respect to ancestral property, there cannot be a real joint family 
consisting of father and sons during the father’s lifetime, ( inas- 
much as joint property which is the essence of the conception of 
joint family, is wanting to make them joint. Nor can .there be, 
according to the modern view, a real partition during the father’s 
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life; for, it must now mean neither more nor less than a gift of 
the property by the father to his sons. 

Soothe position of affairs has become anomalous, owing to the 
divergence between actual practice and legal theory. But the 
evil consequences that might otherwise arise, are in the majority 
of instances prevented by the natural love and affection of a 
father to his sons, the regard to which appears to have iuduced 
the courts of justice to confer on fathers, rights not accorded to 
them by the commentaries ot* Hindu law. % 

But when a son acquires property with or without the aid of 
the family property, then a father and his son may be joint as 
regards such property. IV)r, the father is, according to -the Daya- 
blriga, entitled io a moiety of his son’s acquisitions even when 
made without any aid of his property, and to two shares of such 
property when acquired with the aid of his estate, the acquirer 
being entitled to two shaves and each of the other sons, to one 
share. The right o£ the other sons in the latter case is the same, 
whether partition is made during the lifetime of the father or 
after his death. 

The father, however, must, if lie wishes to take a share of 
his son’s acquisitions, be willing to divide his property, whether 
ancestral or self-acquired, according to the rules laid down in the 
Dayabh&ga, which are now to be regarded as directory in other 
respects. 

It is after the death of the father, that the sons may really 
become membergjof a joint family. According to the theory of 
the Bengal School they become tenants-in-common, and not joint- 
tenants, in respect of tho estate inherited by them from their 
father. 

As regards the enjoyment of the joint properly by the 
members, the management of the same, the manager’s powers 
and the presumptions, the law appears generally to be the same 
in the Bengal School as under the Mitakshara. * 

Partition.— Real partition may take place only after the 
father’s death. It may take place at the instance of a single 
co-sharer (D.B., i, 35) who has an interest in the family pi’operty 
according to the rules of succession, that apply to all cases with- 
out any such distinction as there is under the Mitikslmra, based 
upon jointness, separation or re-union. 

If the owner dies leaving male issue him surviving, then bis 
son, a predeceased son’s son, and a great-grandson whose father 
and grandfather are both predeceased, are entitled to the estate 
and may claim a partition. 

Partition amongst the male descendants is to be made pet* 

stirpe*. 
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Maiden Sister. — When partition is made by the sons after 
the death of their father, their maiden sister is not entitled to a 
quarter share as in the Mifc&kslmrd School, but only to pminte- 
nance until her marriage, and to the expenses of her marriage, 
which cannot exceed a quarter share where the property is small. 

Mother’s share. — When the sons left by a man, are all full 
brothers, and their mother is alive, then if partition is made by 
them, she is entitled to a share equal to that of a son. The 
mother’s share is Vable to be reduced if she has received strfdhan, 
property from her husband or father-in-law, in the same way as 
tinder the Mitakshara. But if her etrfdhan so received exceed 
what is receivable by<hcr as her share, 'then she does not get any 
share, but retains her stn'dhnn. But the stepmother, if any, is 
not entitled to any shave, but to maintenance only. 

Maintenance of father’s wives.— When the sons are not all 
full brothers, then on partition between them the father’s wives 
are entitled only to maintenance, and not to any share. Their 
maintenance is a charge upon the whole estate. But it has been 
held by the Calcutta High Court and the Privy Council in the 
case of Srimati Hcmangmi v. ltedar Nalh, 13 C.S., 336=16 C.S., 
758=16 r.A., 115, — in which a person left three sons and one 
widow who was the mother of one of these sons, and there was a 
partition suit between them ending in a decree, — that the widow’s 
maintenance after partition was a charge on the share of her 
son, and not on the entire estate. This rule will operate with 
great hardship, in cases where the property is "not so large as it 
was in the case iu which the above rule has been laid down: 

Nature of mother’s right in the share. — The share which the 
mother obtains appears to become her str/dhan. The mature and 
extent of the mother's right in such share are not expressly 
stated in the Dayabhaga. But regard being had to the fact that, 
her share may epnsist in part of her ehrfdhan, and to the rule of 
Hindu law that fkww “ Equality is the rule 

where no distinction is expressed,” it appears to follow that she 
has the same sort of right in it, as her sons have in their shares. 
She does undoubtedly acquire an interest in the share, and in the 
absence of any limitation, express or necessarily implied, the pre- 
sumption is that such interest amounts to absolute ownership* 
The Mitakshara also supports this view. (See stipra p. 156-7). Auy 
other view must necessitate the introduction of principles and 
distinctions unknown to Hindu law, and create considerable dif- 
ficulty. The property is not inherited by her, and there cannot 
therefore be a reversioner as regards it. The share again may fall 
short of her maintenance, and what should be her rights then P Is 
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her interest a Iif e-interest, or a widow’s estate, or an absolute 
estate? There was no authoritative decision on the point. But 
there were obiter dicta in several cases, which appear to be against 
the mother’s absolute right, and to introduce the estate of vested 
remainder in the sons. 

The question has at last been settled by the decision of the 
High Court in the case of Sorolah v. Bhoobun , 15 C.S., 292. The 
mother’s right to the share has been held to be similar to the 
widow’s estate; and as regards succession %fter the mother’s 
death, to the share if not consumed by her, the sons from whom 
she received the same are declared to have a vested remainder, 
so that they or their representatives will g^i the share equally : 
so this is more anomalous than the widow's estate. 

This is another instance in which women’s right has been 
curtailed. 

Other persons entitled to maintenance.— There are son,e 
other persons that are entitled to inaintcnapce, such as depen- 
dent members of the family. They will be mentioned Later on 
in the Chapter on Maintenance. 
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CHAPTER IX. 

DAYABHAGA SUCCESSION. 

The order of succession to the estate of a male, according 
to the Ddyabhaga of Jhnutav&liana, as supplemented by tin* 
Dayatattva of Raghunandana, and as explained in Srikrishmig 
commentary on the Dayabhaga, and according to the tiaditional 
interpretation of the ( Dayabhaga which alone is regarded by the 
people of Bengal as ftie authority by which they are governed 
in matters of inheritance, is as follows:— 

1-3. Son, grandson, and great-grandson in the same manner 
as under the ilitakshara, see supra p. 104. 

4. Widow, 5. daughter (1) first maiden (2) and then married 
and having or likely to have male issue, a widowed sonle^ 
daughter, a barren daughter, and a daughter who gives birth to 
female children only, are excluded from inheritance; 6 

Daughter's son. 

The widow's estate is the same as has already been explained 
under the Mitiiksbara, (supra p, 165). It has been held that an 
unchaste daughter is, according to the Dayabhaga, excluded tioui 
inheritance, 22 U.S., 347. But see contra supra p< 166. Daughter* 
sons take per capita , and not per stirpes . 

7. Father, 8. Mother. 9. Brother, 10. Brother's son, 
11. Brother's son’s son, 12. Father's daughter’s son, 

It has been held that an unchaste mother is excluded from 
inheritance! 4 C.S, 550. But see contra snpra p. 166. A full 
brother is entitled to take, to the exclusion of a half brother ; and 
this distinction applies to all collaterals such as the brother's sou, 
paternal uncle and the like. But it lias been held that the half 
sister's son is entitled to take together with the full sister’s son, 
— the capacity for spiritual benefit being assumed as the sole 
test: llC.B., 69, But see Sifkrishna’s Recapitulation iu/mp. 195* 

13. Paternal grandfather, 14. Paternal grandmother, 15 
Paternal uncle, 16. Paternal uncle’s son, 17. Paternal uncle’s 
son’s son, 18. Paternal grandfather’s daughter’s son, 

19. Paternal great-grandfather, 20. Paternal great-grand* 
mother, 21. Paternal granduncle, 22. His son,* 23. His son’s 
son, 24. Paternal great-grandfather’s daughter’s son, 

25. Maternal grandfather, 26. Maternal uncle, 27. Ma* 
ternal uncle’s son. 28. Maternal uncle's son’s son. 
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29-61. Sakulyas, — they include the 4th, 5tl», and 6tli descend- 
ants in the male line, if any, of the propositus himself, and 
of his father, paternal grandfather and paternal great-grandfather; 
and they also include the three remoter paternal ancestors in the 
male line, namely, the paternal great-grandfather’s father, grand- 
father, and great-grandfather, if any, and also six descendants in 
t In* male line, of each of these ancestors, — altogether thirty-three 
relations. 

The order of succession amongst the Sakqlyas appears to be 
that the descendants of the propositus come first, and then the 
descendants of his nearest ancestor; and that amongst the 
descendants of the same ancestor, the nearest in degree takes in 
preference to the more remote. 

62-208. SamAnodakas.— 1 They are the same as under the 
Mi taksliara : see supra p. 167. 

The remaining Bandhus, —such as the sou’s daughter’s son, 
the daughter’s son’s son, brother’s daughter’s 1 son, the father’s 
and the mother’s maternal relations and so forth, in the same 
manner as under the Mi taksliara ; then 

Preceptor of the vedas, Pupil, and Fellow-student in their 
order— then 

Sagotras of the same village— more remote than the 
Ha hutnodalcas , — then 

SamAna-pratfaras of the same village,— then 

BrAhmanas of the same village,— lastly 

The King — is the ultima hares, but not to the estate of a 
Biahmana, which goes to the members of his caste. 

Heirs under MitAksharA and DAyabhAga— There is no 
difference between the two schools as to the peisoys that are heirs. 
To the question who are liens ? the answer is the same in both 
tl»e schools, namely, relations, agnate and cognate, are heirs. 
But there is some difference as to the order of succession . 

The term yotraja in Yajnavalkya’s text {supra p. 162) is, 
according to the" Tmtuksh ar A, equivalent to sagotra or a member 
of the same gotra with the propositus . But the — 

explains the word to include also cognates descended from » 
member of the gotra , such as the daughter’s son, the sister’s son, 
the father’s sister’s son, and so forth. And the word Bandjm 
which, according to the MitaUsbara, signifies all cognates, is 
restricted by the D&yabh&ga to cognate relations connected 
through the mother, the father’s mother, and so forth. Thus 
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JimutavAhana controverts the interpretation put on the texts of 
Yiijnavalkya (supra p. 163) by the Mit&ksbara, which postpones 
sill cognates save and except the daughter's son, to agnates com- 
prised by the terms sapinda and samdnodaka . 

The author of the Dayabbtfga follows the analogy of the 
succession of the descendants of the propositus himself, in 
working out the order of succession among the three paternal 
Ancestors' descendants, and introduces their great-grandson in the 
mole line and th^ir daughter's son? just after their son's son 
respectively. Thus, in addition to the daughter's son of the 
propositus, three other cognates are introduced, namely the son 
of the daughter of tjie father, of the •grandfather, and of tho 
great-grandfather. And then reciprocally to these four cognate 
descendants of the family, four maternal relations are intended 
to be introduced by the author of the D&yabhfiga, namely, 
maternal grandfather reciprocally to daughter's son. 

Maternal uncle reciprocally to sister's son, 

Maternal uncle's s<*i reciprocally to father’s sister's son, and 
Maternal uncle's grandson reciprocally to grandfather's sister's son. 

And it should be observed that the maternal uncle and his 
son, and his son's son are the maternal relations who confer tho 
greatest amount of spiritual benefit on the three maternal an- 
cestors of the deceased, on whom lie is said to he bound to offer 
pindas . But nevertheless the maternal grandfather must be 
placed before them ; for, it is through him that they are related 
to the deceased, and they cannot confer any spiritual benefic so 
long as be is alive. 

Subject to this modification, the uutlior of the Dayabbdga 
intended to leave the order of succession such as it is according 
to the Mitfiksliard which also is respected by the Bengal school 
as of high authority. 

DAyabhiga order of succession misunderstood.— A question 
arose for the consideration of a Full Bench of the Calcutta High 
Court, whether a brother's Anwthigf* flon y the father's brother's 
fiftfrisheir according to the Bengal Softool. J 

There was another question in that case, namely, if he is 
an heir, wbat is his position in the order of succession? As 
regards this latter question, an erroneous admission was made 
before the Division Bench by the learned pleader, that if they 
were recognised as heirs their position would be before the 
maternal relations. The Diyataitva of Raghunaudana was not 
then translated into English, and so it was not* noticed that 
the same position is assigned by that treatise to all cognates 
other tljtau tbpse mentioned above* as they hold under the 
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Mitdfcshnra, and that therefore the position of those cognates 
in the order of succession is exactly the same as under the 
Mitaks^ard. 

Doctrine of spiritual benefit no test of heirship.— At one 
time it was supposed that the doctrine of spiritual benefit is the 
key to the Hindu law of inheritance. It is, however, now 
admitted on all hands that the doctrine is not recognized by the 
Mifcaksbdra School, that is to say by the majority of the Hindus. 

In the Bengal School also/ the doctrine was> for the first time 
introduced and relied on by Jimritavahana as a corroborative 
argument in support of his expositions of the texts* of law 
1 elating to the order of ‘succession. It if in fact, a pretext by 
which he fortifies his argument in support of the changes made 
by him in the order of succession, by the introduction of some 
near and dear cognates in preference to more distant agnates ; 
it has nothing whatever to do with the question as to who are 
lieirs ; for, as to that, both the schools are at gne, and give the 
same answer, namely, the relations are heirs. 

Propinquity, or proximity of birth, is the principle of the 
order of succession, according to the Mitakshdra. This is 
admitted also by the Bengal School, but the capacity for spiritual 
benefit is also taken into consideration along with it; D. T., xi, 

§ 03. 

Object of D&yabh&ga, and the doctrine misunderstood.— 
According to its ^traditional interpretation, the Dayabhdga was 
all along understood to lay down a particular well-known order of 
succession. And this is clear not only from the order expounded 
by the Ddyabluga, but also from the author’s express statement, 
see D. B,, XI, vi, 30. Its object was not to lay down the so-called 
principle of spiritual benefit, and to leave the order of succession 
uncertain and unsettled. But Justice D. N. Mitter who was 
ignorant of Sanskrit, and therefore had no access to the original 
works on Hindu law, put a novel construction on the Ddyabhdga, 
which is different from, and opposed to, its traditional interpreta- 
tion. That eminent judge imagined that the object of the 
Dayabhtfga was not to lay down an order of succession, but to 
lay down the principle of spiritual benefit, from which the order 
of succession is to be worked out. That this view is inconsistent 
with the Ddyabhdga, and therefore unworthy of acceptance, is 
established by the following passage in the concluding portion 
of the judgment delivered by him in Our a CtaMndJStelia Mkiic fel’a , 
case, 8 B.L.R. 15*13 W«R«> F.B., 4 in- 

«« Lastly it has been urged that the precise position which 
the son of a paternal uncle's daughter would be entitled to hold 
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according to tlie principle of spiritual benefit, would interfere 
with that which has been assigned by the author of the Duyu- 
bh&ga to some of the heirs specified in the earlier part (Sections 
1-5) of Chapter XI. * * * * But 

this circumstance, even if true, cannot be accepted as a suffi- 
cient reason to justify the total exclusion of one single heir 
who is competent to satisfy all the requirements of that principle. 
If in any case which may arise hereafter, it should become neces- 
sary for us to determine the precise position which the son of a 
paternal uncle’s daughter is entitled to hold in the order of 
succession, the question would fairly arise, namely, whether the 
detail? of a work like (he Ddyabhdga ought to be permitted tc ovn- 
ride the principle upon which it is abmittedly based” 

This passage shows that the principle of spiritual benefit 
as explained in the above judgment, is inconsistent with and 
opposed to the details of the order of succession among certain 
heirs, worked out and expressed in the clearest possible language, 
by the author of the Dayabliaga himself. 

The interpretation put on the Dayabliaga, by assuming that 
its acute logical author did not understand Hie principle which 
is taken to be enunciated by himself, is one which is opposed to 
all canons of construction, and is inconsistent with the traditional 
exposition given by learned Pandits, of the views maintained by 
the founder of the Bengal School, and contained in that treatise 
which is accepted by the people of Bengal as the book of para- 
mount authority on inheritance. r> 

The learned Pandits who are the repositories of the traditional 
interpretation of the Dayabhiiga hold that the doctrine of spiri- 
tual benefit is put forward by Jimutavdliana merely as a corro- 
borative argument in support of the order of succession which he 
maintains as the one intended to be laid down by the sages in the 
Smritis. 

Proper modte of reading Mitdkshard and Ddyabhdga.— The 

proper mode in which our Courts of Justice are to read these com- 
mentaries, is to ascertain the conclusions drawn by their authors. 
The reasons assigned by the authors for their conclusions may be 
good, bad or indifferent; and the duty of a Judge is not so much 
to inquire whether a disputed doctrine is fairly deducible from 
earliest authorities namely, the texts of the codes, as to ascertain 
whether it has been received by the particular school and 1ms been 
sanctioned by usage (12 M. I* A., 397). The Lords of the Judicial 
Committee have in a subsequent case pointed out tbe manner in 
which these works are* to be read, thus,-— 

“ But even if the words were more open to such a construc- 
tion than they appear to be, their Lordships are of opinion that 
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what they have to consider is not so much what inference can be 
drawn from the words of Caiyayaua’s text by itself, as vvliat are 
the conclusions which the author of the Dayabluiga has himself 
drawn from them : 9> -+-Moniram v. Kvri, 5 0. 8., 770=7 I. A., 115* 

The order of succession laid down by the author of the Daya- 
bhiiga embodies the conclusions drawn by the author himself from 
the texts and the doctrine of spiritual benefit, and it is not open 
to the courts to consider what inferences they can draw from the 
words of texts, and from the arguments put forward by the author 
in justifying his own conclusions,- — and to lay down an altogether 
diliVient order. 

Hence the mode of construction adopted by the above Full 
Bench lias been pronounced by the Priyv ^uncii to be improper 
and unrea sonable* ^ 

TEcT author of the Ddyabluiga used the vague expression 
“ Maternal uncle aud the rest ” who are to inherit after the pater- 
nal great-grandfather’s descendants inclusive of his daughter’s 
son : D. B. XI, vi, 12 & 20. This has beeu* explained in the 
IXiyntattva (ch. xi. §§ 69-71) by Raghunandana who says that 
the maternal grandfather must come before the maternal uncle ; 
and by Srikrishua in bis commentary on the Uayabluga, who 
says that “ Maternal uncle and the rest,” includes his son and 
grandson. And this is also the traditional interpretation of the 
Da yabhaga. 

Raghunandana and Srlkrishna. — Raghunandana is the 
author of the Bftiriti-tattva also called Ashtavinsnti-Tattva, or 
twenty* eight subjects or books* one of which is the Daya-tattvu 
or Subject of Inheritance ’which is thus noticed by Oolebrooke in 
the pieface to his -translation of the Mitakshara and the Daya- 
bliaga: — 

“ The D&yatattva or so much of the Smriti-tattva as relates 
to inheritance, is the undoubted composition of Raghunandana, 
and in deference to the greatness of the author’*? name and the 
estimation in which his works are held among the learned Hindus 
of Bengal, has been throughout diligently consulted and care- 
fully compared with JimtitavMiatia’s treatise, on which it is 
almost exclusively founded. It is indeed an excellent compendium 
of the law, in which not only Jimutav&hana’s doctrines are in 
general strictly followed, but are commonly delivered in bis own 
"ords in brief extracts from his text. On a few points, however, 
Raghunandana has differed from bis master; and in some ins- 
tances he has Supplied deficiencies .” 

Raghunandana introduces after the Samtinodakas the re- 
maining Band bus, i those other than the eight to whom a 
preferable position has been assigned by Jimutuvahunu, (Daya- 
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tattva ch. xi., §§ 62 and 78) ; he cites the same texts (see mipra 
p. 1C2) enumerating nine cognates as Bandhus, which are cited in 
the Mitikslmra, and thus he supplies an apparent deficiency of the 
Dayabhdga. But it was not turn slated into English when the 
Full Bench had to consider whether the father 1 * brother*# 
daughter’s son is an heir or uot, according to the Bengal School, 
and it does not appear to have been brought to the notice of the 
Judges. 

Siikrishna i* a commentator of the Ddjabhfiga and the 
author of the Ddyakrama-Sangraha, a tieatise on the order of 
succession. Of him, Oolebrooke speaks as follows in the aforesaid 
preface : — , ' 

The commentary of sj}rf kr i aim ». ca ra. on the 

Ddyabb&ga of Jiimitavdhana 1ms been chiefly and pieteiably 
used. This is the most celebrated of the glosses on the text. It 
is the work of a very acute logician, who iuteiprets his author 
and reasons on his argument with gieat accuracy and precision. 
x * * (It is) ntnked in geneial estimation after the treatise# 
of Jfmutavahana and of Ka ghunandana. 

“ An original tieatise by the same author, entitled D&y a - 
crnma-Sangraha, contains a good compendium of the law of 
inheritance according to Jiuiutavabaiia’s text as expounded in 
his commentary. 

But this latter remark is correct if the passages which are not 
found in all copies of the Daynkrama'Saiigralm, but which have 
been incorporated in its English translation, be omitted as being 
spurious interpolations. These passages are those which relate 
to the succession of the brother’s daughter's son and the like, 
and those which relate to the succession oi the maternal great- 
grandfather and the great-great-grandfather and their descend- 
ants. The former are not at all noticed by Colebrooke in his 
annotation at the end of Chapter XI of the Dayabh&ga, — a 
circumstance which shows that those passages were not in the 
copies of the work in his possession, (WJ2., special No. 170; 
23 W.R., 117) ; and the latter passages are noticed in the annota- 
tion by Colebiooke, but he says that these were wanting in some 
copies of the work — a fact proving them to be interpolations. 
For, had these passages been genuine, the views therein ex* 
pressed would undoubtedly have been mentioned by Srlkrishua 
in bis commentary on the DdyabMga. 

It is worthy of special remark that neither Baghunandana 
nor Snkrishna nor the five other commentators <• of the Dfy* 
bhdga did understand that treatise as laying down the principle 
of spiritual benefit such as is expounded in the judgment oi 
Justice thvarka Nutb Milter, 
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When there is a conflict between the D&yablriga on the one 
band, and the other writers of the Bengal School on the other, \ 
the former must be followed. The latter cannot override the former, 
but are accepted as mere commentaries on the same, and as such 
are authoritative only on points on which the D&yabh&ga is 
silent. 

D&yatattva misunderstood.— The Dayafcafcfcva does not at all 
support the view taken by the Pull Bench, of the principle of spiri- 
tual benefit. But nevertheless a very learned •* lawyer contended 
before a Division Bench of the Calcutta High Court that the Daya- 
tatfcva supported his contention, namely, that a brother’s daughter’s 
son is entitled to preference to a great- grand son of the paternal 
grandfather (15 C.S., 780), and went to the length of asserting 
that “ iu the translation (of the Dayatattva), para. 64 is some- 
what different from the original.” This is an instance showing 
how even the well-regulated mind of an advocate may be betray- 
ed into error by taking an onesided view of g, question ; for no 
real Sanskvitist could call the correctness of the translation into 
question. The original passage runs as follows : — 

erw wm *rwrprwT% srftraift, 

*n% fag*- *rcn*p i 

and the translation is as follows : — 

“ Accordingly, as on failure of the deceased proprietor’s line- 
age including his daughter’s son, others succeed, similarly in de- 
fault of the brother's son, the father’s lineage ending with his 
daughter’s son, takes the heritage.” — JD. T.,xi, 6 § 64. 

It should be observed that the conjoint or compound word 
: = “ ending-^ ith-his-daughter’s-son ” is an adjective 
qualifying the term fSru* ewnw > = “ the father’s lineage.” In the 
original, the former word stauds first and then the term “ the 
father’s lineage,” so that if the words be placed in the same 
order in which they stand in the original, the last sentence would 
stand thus,— 

“ Similarly in default of the brother’s son, ending-with- 
his-daughter’s son the father’s lineage takes the heritage.” 

And then the question arises to what word does the pronoun 
“ his ” in the compound adjective term “ ending-with-^ts- 
daughter’s-son ” relate, to the word brother, or his son, or to the 
father, or his lineage P 

The contention which appears to have been raised before 
the court, was, that it relates to the word “ brother or “ brother’s 
son.” This contention would have been plausible, if the prononn 
“his” had not been a component part of a compound word 
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qualifying the term “ the father's lineage ” ; for, as it stands 
it cannot but relate to the principal word u father's ” according 
to the grammatical rule of constiuction. * 

If you now turn to the logical rule of construction, then 
having regard to the context, there cannot be the slightest doubt 
on the mind of a reader as to the person to whom the pronoun 
“ his 99 relates. 

In order to understand the true meaning of the passage, it 
is necessary to uiiflerstand what is really intended to be expressed 
by it; and for the purpose of understanding the same, what 
is laid down iti Yajnavulkya's text on succession, and the exposi- 
tion of the same as .given by the Mitak&hara, should betaken 
into consideration. 

The text of Yajnavalkya, lays down the order of succession 
down to the brother’s son, thus — 

“The widow, the daughters also, both parents, brothers 
likewise, their sons, gentiles, &c.,” supra p. 162. 

It should be 'oorue in mind that the order of succession 
down to the brothers son as laid down in this text, has been 
adopted with the addition of daughter's son after daughter, by both 
the schools. It is after the brother’s son that the orders differ in 
the two schools : the Mitdkshar& maintains that after him the 
paternal grandmother and the like succeed ; but the Diyabhaga, 
following the analogy of the succession of the descendants of the 
propositus himself, introduces the brother’s grandson and the 
sister's son after the brother’s son and before the paternal grand- 
parents. And the above passage of the Da) atattva embodies this 
view of the Diyabhaga school ; the principal words in the proposi- 
tion are the deceased pioprietor and his father, — the word 
“ brother's son ” being but a word of secondary importance ; he is 
enumerated in Yajnavalkya's text, as an heir, and so his default is 
mentioned in the above passage, as the question arises who is to 
take in his default, see Dayatattva ch. xi, § 60. And the answer 
given by the above passage is, that the father’s descendants shall 
succeed like the descendants of the propositus himself, ending 
with liis daughter's son, or in other words, the father's great- 
grandson and daughter’s son, succeed in their order after tbo 
brother's son. Had the sons of the daughters of the propositus's 
sou and grandson been enumerated in the D&yatatfcva as heirs 
taking before the parents, then and then only could it have been 
put forward with reason, that the pronoun “ his 99 in the above 
compound word relates to the “ brother 99 or <c brother's son.” 

Hence it is clear that the assertion made before the court 
impugning the accuracy of the translation is erroneous and 
unjustifiable. 



Ch. ix.] 


sr/krishna’s recapitulation. 


195 


And the learned Judges* of the High Court were not justified 
in attncliing the importance they did, to the i^se dixit of the 
pleadei^who made the bold assertion. 

Recapitulation of heirs in their order, by Srlkrishna*— 

in his commentary on the Diyabhaga, as given by Colebrooke ill 
his translation, is inconsistent with the Day abhaga as well as with 
Srikrisbna’s comments thereon. It is difficult to account for this 
error, except by assuming that Colobrooke’s copy of the w r oik was 
inaccurate. The following is 4 the rendering of »the recapitulation 
which is given in the Edition of the Dayabhaga with its six 
commentaries by Pandit Bharat Chandra Siromuni p. 342 1 — * 

The following is the order of sueces so/* h> the estate of a 
deceased male according to this (i Dayabhaga): — (1) First, 
son; (2) in his default, son's son; (3) in his default, son’s son's 
son, — a grandson by a piedeceased son and a great-grandson 
whose father and grandfather are both predeceased, succeed 
jointly with a son ; (1) in default of male is^ue down to great 
grandson, widow, — having succeeded to the husband’s estate she 
should live with the family of her husband or in their default 
with the family of her father, and enjoy her husband's heritage 
for preserving her body, she should likewise make gifts and the 
like, of a small portion of the property for the benefit of her 
husband, but must not alienate it accoiding to pleasure like her 
Stridhan (5) in her default, daughters, amongst them, first, 
maiden, in her default, betrothed, on failure of her, married, of 
married daughters she who has a son and she who is likely to 
have a son are eutitled to succeed jointly, but a barren daughter 
and a soilless widowed daughter are not entitled to succeed ; 
(6) in default of the^married daughter, daughter’s son ; (7) in 
his default, the father ; (8) failing him, the mother; (9) in her 
default, brothers, among them first the uterine, in his default, 
a half brother, if the deceased was reunited with a brother, then 
should there be only full brothers, the re-united full brother 
alone is entitled, in his default a full brother who is not re-united ; 
similarly should there be only half brothers, then first the 
re-united half brother, failing him a half brother who is not 
re-united, when however a half brother is re-united and a full 
brother is not re-united, then both of them equally succeed ; 
(10) in default of brother, brother’s sons, amongst them also, 
first the full brother’s son, failing him the half brother’s son, in 
case of re-union, should there be only full brother’s sous, first 
the full brother’s son who is re-united, failing him the full 
brother’s son who is not re-united ; should there be only half 
brother’s sons, then first the half brother’s son who is re-united, 
tailing him the half brother’s son who is not rc-uuited, when how* 
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ever, the fall brother’s bod is not re-tfnited and the half brother’s 
son is re-united, then both of them like the brothers, equally 
succeed; (11) in default of brother’s son, brother’s son’s sons, 
amongst them also the order by reason of the brother being uterine 
or non-uterine, and the order by reason of being re-united or not, are 
to be understood ; fl2) on failure of him, the father’s daughter’s 
son, he again is the full sister’s son or the half sister’s son j (18) 
in his default, the paternal grandfather ; (14) on failure of him 
the paternal grandmother; (15) in lift default, the father’s uterine 
brother, failing him the father’s half brother ; (16) in bis default, 
the father’s full brother’s son, the father’s half brother’s son; 
(17) the father’s fhl(. brother’s son’s son, and the father's half 
brother’s son’ son are heirs in their order ; (18) in their defanlt 
the paternal grandfather’s daughter’s sons, amongst them also, 
the father’s uterine sister’s son, and failing him the father’s half 
sister’s son, this rule is applicable also to the paternal great-grand- 
father’s daughter’s sons to he mentioned below ; (19) in his default 
the paternal great-grandfather ; (20) on failure of him, the 
paternal great-grandmother ; (21) in her default, the paternal 
grandfather’s uterine brother, his half brother ; (22) their sons ; 
(23 > son’s sons ;(24) an d the paternal great-grandfather’s daughter’s 
son ; in default of heirs down to these who are givers of pindas 
partaken of by the deceased proprietor, the successiou goes to the 
maternal grandfather, the maternal uncle and the like who are 
givers of pindas which were to be given by the deceased, amongst 
them also, (25) the maternal grandfather (26).in his default, the 
maternal uncle, (27) his son (28) and grandson are entitled in their 
order; in their default the Sakulyas in the descending line who aro 
givers of lepa or remnants of oblations, participated by the 
deceased, such ns the three descendants beginning with the great- 
great-grandson, are heirs in their order ; in their default the Saku- 
lyaa in the ascending line such as the paternal great-great-grand- 
father and the like who are participators of the lepa or remnant 
of oblations which was to be given by the deceased, and their 
descendants are heirs according to their proximity : in their 
default, the sam&nodakas are heirs ; in their default, the pre- 
ceptor, failing him, a pupil, in his default, the fellow-student, in 
hit; default, the s&gotras and sam&na-pravaras of the same 
village are heirs in their order ; in default of all the $eid rela- 
tions, the king should take the estate other tban that of a 
Briihmana, but the estate of a Br^hmnna should be taken by 
Brahinanas endowed with good qualities snob aft the knowledge 
of the three Vedas,” 

Capacity for spiritual benefit.— The principle of spiritual 
benefit is examined at length at the end of this chapter. 11 
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will be seen that it is not the foundation of the right of inkeri- 
lance, nor is it the only criterion of the order of succession. As 
regard* the relative amount of spiritual benefit conferred by 
relations other than those whose succession has expressly been 
discussed by Jiimttavuhana, there is absolutely no test or criterion 
whereby the same may be determined. » 

Spiritual benefit may be conferred by the so-called Sapindas 
in the secondary and the tertiary senses (supra p. 29), as well as by 
the Sakulyas and Samdnodahas ; there are tutin^ factors to be taken 
into account for the purpose of ascertaining the respective 
amount of such benefit, that may be bestowed by different rela- 
tions ; and having regard to them, it is difficult to say that the 
so-called Sapindas confer higher amount' of benefits than the 
Sakulyas, &c. Take for instance, the case of a brother’s daughter's 
son and a Sakulya: as regards a sakulya his capacity to confer 
spiritual benefit by offering pinda-lepa or divided oblation is 
certain and unconditional, and is transmitted after his death to 
his son and other male descendants; whereas a brother’s daughter's 
son’s actual capacity arises only after his father's death and dies 
with hint, so that his capacity may be only potential , and may 
never become actual , should he die before his own father. Such 
being the case, how could it be said that the hitter confers a 
higher amount of spiritual benefit than the former, when it may 
be that he cannot confer the slightest benefit at all. 

As regards the maternal relations, admittedly they do not 
confer any spiritual benefit directly on the deceased proprietor 
himself, but, it is said that they confer benefits on the deceased's 
maternal ancestors to whom the deceased was bound to offer 
funeral cakes when J>e was alive. On such a ground as this, you 
can bring in only those who confer the greatest amount of 
spiritual benefit on the three maternal ancestors, in preference 
to the suJmlyas who admittedly bestow benefits on the deceased 
himself, or on his paternal ancestors, on whom also the deceased 
was bound to bestow spiritual benefits. So that only four maternal 
relations mentioned above who have been introduced by Raghu- 
nandana and Srfkrishna are the only maternal relations that 
can properly be placed before the Sakulyas. 

The Full Bench begs the question by holding that every 
person offering a pinda to the deceased or to any one of his three 
paternal oi* maternal ancestors, confers higher amount of spiritual 
benefit than a* Sakulya; for, there is nothing in the Dayabhiga* 
that may support this position : and justice D. N, Hitter inis* 
apprehended the meaning of the term Trai-ptmiahika^pinda or 
funeral cake offered to three ancestors of the deceased $ and eve# 
if his interpretation of the term be assumed to be correct! yet his 
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argument is vitiated by tlie fallacy of composition or of applying 
to a class what is predicated of certain specified individuals of the 
same. % 

It is worthy of special remark that the arguments by which 
the author of the Dayabhaga supports his conclusions are some 
of them opposed* to well-known principles universally acknow- 
ledged by learned Pandits, aud also opposed to the actual usages 
and practices of the people. 

For instance, the maternal relations are introduced before 
the Sahitlyas on the ground that it was the duty of the deceased 
to present funeral cakes to his three maternal ancestors, and that 
tberefoi e the maternal relations who offer yindas to the same ances- 
tors perform the same duty, and therefore benefit the deceased. 

Now, it is a well-known doctrine of the Hindu practical 
religion that a religious duty attaches to a person so long as he 
is free from impurity and pollution, and so long as he is alien. 
Hence assuming that the deceased was bound in duty to present 
pinda* to his three 0 maternal ancestors, that duty dies with him, 
he is not bound to make any provision for the performance of the 
same duty by anybody else after his death. For, although a Hindu 
is bound to leave a son for the benefit of his paternal ancestors, 
his son cannot benefit his maternal ancestors. How then can the 
maternal relations benefit the deceased by offering pindus to his 
maternal ancestors, who are their own paternal ancestors to whom 
they are personally bound to offer jdndas ? For, they only discharge 
their own duty by performing theii ancestor- wavship which they 
can never, nor ever, do celebiate id two different capacities. 

Then again the ancestor-worship caJled the P6rvana Sraddhn, 
which is the foundation of the doctrine of spiritual benefit relied 
on as an argument by Jimutavaliana, is not really made for the 
benefit of the ancestors, but for the benefit of the worshipper 
himself, in the same manner as the worship of the various deities, 
celebrated by th& Hindus. There is no authority in Hindu Law 
that the pindas offered at the Fdrvana tiraddha ceremony, are 
actually enjoyed or participated in by those to whom the same 
are offered and by their male descendants. The interpretation 
put by JimtHavahana (D. B., 11, 1, 38) on the text of Baudh&yana 
(D* B., 11, 1, 117) is not supported by the language of the text 
(see supra p. 25) ; for, the Sanskrit word Ddya does not mean 
pinda or funeral cake, it means primarily a gift and secondarily 
heritage, and it is nowhere used in the sense of pinda. But 
Jimfitavahana alone construes the word as meaning pmda because 
its etymological meaning is “ what is given ” and a pinda is also 
a thing given or offered to invisible donees. 

There is scarcely a Hindu to be found that performs the 
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P Arcana Srdddlia regularly, that is on each conjunction of 
the sun and the moon. A day is therefore set apart in the year, 
namely, the Mahdlayd day in the month of Aswina, which is a 
public holiday, on which day the Hindus may, if they choose, 
perform the thirteen Srdddhas which they ought to have per- 
formed, one in every lunar month during a year. 

So far ns actual practices of the Hindus are found, this 
PArvcuia Srdddha is, seldom if ever, performed by the Hindus 
not belonging to the higher castes of Br^lnnanas, Vahlyas, 
Kavasthas and the like, and even as regards the members of these 
higher castes it is doubtful whether one in ton performs it, even 
on the Mahalayd day. * 

Hence the conferring of spiritual benefit on ancestors by 
presenting pindus to them in the Pdrvana Sraddha is a myth in 
the majority of instances. And I have already told you that 
these are intended foi the good of the worshipper, and not for 
the benefit of the ancestors. 

There is however one Sraddha which is performed by every 
Hindu on the day after the impurity occasioned by the death of 
the deceased proprietor is over, that is on the 11th, 13th, 16th, 
and 31st day including the day of death, in the cases of Brali- 
manas, Kshatriyas, Yaisyas and Sudras respectively. This Sraddha 
is called the Adya Sraddha or the first ceremony of the kind, 
which concludes the actual funeral ceremony commencing from 
the cremation rite. Fifteen other Srtfddhas ending in the 
Sapindi-Karana .Sraddha on the 1st Lunar Anniversary of the 
day of death are enjoined for performance within the first year 
ot‘ death. These ceremonies are popularly believed to be beneficial 
to the departed spirit who is compelled to reside for one year 
in what is called Pieta-loka or the region for the dep*arted souls, 
which is something like the purgatory, where the spirit, being 
severed from the relations in this world and not being allowed 
to join his ancestors in the next, is to remain in something like 
solitary confinement until the end of the first year when the 
Snpindi-Karana ceremony is to be performed for him, which 
enables him to enter the Piiri loka or the region of the Manes of 
ancestors. 

Although these sixteen Sraddlias ending with the Sapin- 
dfkarana are popularly believed to be necessary for the comfort 
and peace of the departed spirit, yet the Adya or first Sraddha 
is the only oue which is universally performed, and as regards the 
rest they are inot performed by most people who cannot afford 
to pay the expenses necessary for their celebration. 

If capacity to perform the Sraddha ceremony be regarded a 
factor in the matter of inheritance, then the capacity to perform 
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these sixteen Sr&ddhas and not the Pdrvana Sraddhas, should 
consistently with reason and popular feelings, be taken into 
consideration. 

Besides, the doctrine of Adrishta which is universally believed 
by the Hindus as the fundamental article of faith, is opposed to 
any spiritual benefit being derived by the deceased from Srdddha 
ceremonies performed for him. Adrishta or the invisible dual 
force is the resultant of all good deeds and bad deeds, of all 
meritorious and <Jemerifcorious acts* and omissions, done by a 
person in all past forms of existence and also in the present life, 
and it is this AdriMa which determines the condition of every 
soul i.e., is the cause of its happiness 1 or misery 5 the state of a 
living being depends oh his own past conduct. 

And this affords the strongest argument for the view that only 
the conclusions set forth in the Dfcyabhaga should be accepted, irre- 
spective of the reasons whereby the same are sought by its author 
to be supported, which may not be cogent at all, nor necessarily 
acceptable to, or accepted by, the people, and that novel inferences 
deduced from them are not justifiable. 

It would not be out of place here to enumerate the relations 
on whom the duty of performing the sixteen Sr£ddhas or Preta- 
kriyd is cast, in their order. The following order is deduced by 
Kaghunandana in his Suddhi-tattva from a consideration of 
various texts :~ 

“ (1) Eldest son, (2) younger sen, (3) son’s son, (4) son’s 
son’s son, (5) widow, (6) widow having a son £00 young io be 
capable of pei forming the ceremony, (7) unbetrothed daughter, 
(8) betrothed daughter, (9) married daughter, (10) daughter’s 
son, (11) younger uterine brother, (12) elde^ uterine brother, (13) 
younger half brother, (14) elder half brother, (15) son of younger 
uterine brother (16) son of elder uterine brother (17) son of 
younger half brother (18) son of elder half brother (19) father, 
(20) mother, (2.1) daughter iu-law, (22) son’s maiden daughter, 
(28) son’s married daughter, (24) son’s daughter-in-law, (25) son’s 
son’s maiden daughter, (26) his married daughter, (27) paternal 
grandfather, (28) paternal grandmother, (29) the paternal uncle, 
(80) and the like sapinda (on the father’s side), (31) Samdnodafcb 
(82) Sagotra, (83) maternal grandfather, (34) maternal uncle, (85) 
sister’s son, (36) sajtindas on the mother’s side, (37) Saminodakas 
on her side, (38) widow of a different caste, (39) unmarried wife 
(continuous concubine?), (40) father-in-law, (41) son~fn~law, 
(42) paternal grandmother’s brother, (43) pupil, (44) priest, (45) 
preceptor, (46) friend, (47) father’s friend, (48) fellow villager of 
the same caste who is paid for,-~-these forty-eight are in their 
order entitled and liable (to perform the Preta+kriy4 Of a male).” 
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It is worthy of special remark that “ a son’s daughter’s son ” 
or any other relation of the same kind, is not mentioned at all, 
although son’s sou’s daughter is mentioned. 

And it cannot but be admitted that the above order affords 
the strongest evidence of degrees of natural love and affection 
of the relations who are to perform the last services to the 
deceased. 

The conclusion, therefore, to which we come, is that the capa- 
city tor spiritual benefit, such as is expounded by Justice D. N. 
Mitter, cannot and ought not to be m ule the b?isis of an order of 
succession, which is opposed not only to the feelings of the people 
but also to the natural development of law. 

Natural love, and number of degrees of relationship.— 

Emopeans among whom joint family system is unknown, mav 
\ery well take the strength of natural love and affection between 
a man and his relations to be inversely proportional to the 
mi i n her of degrees by which they are distant from him. But 
the same can, by no means, be predicated ot* Hindus who live 
in joint families, the joint family system being the normal con- 
dition of Hindu society. It goes without saying that those who 
aie associated together in times of joy as well as of distress, and 
who help and are expected to help each other whenever necessary, 
are tied together by bonds of union which cannot but be very 
strong in the nature of things, quite independent and irrespective 
of the number of degrees of relationship. I have already told 
you that the agnates, though distant, have bonds of closer union 
to be attached to each other than the cognates as a general body 
(supra p. 38.) Hence, athongh a sou’s daughter’s sou ora brother's 
daughter’s son may^jn the estimation of Europeans and of some 
English-educated Hindu ** lawyers without Sanskrit,” be deemed, 
having regard to the number of degrees of distance, to be very 
near aud dear relations, yet they are in the estimation of the 
Hindus very distant relations, by reason of tl^eir belonging to 
different families; and it cannot but be admitted tbat^ amongst 
the majority of the Hindus who are followers of the Mit&ksliara, 
all cognates, with the single exception of the daughter’s son in 
case the deceased was separate, are considered to be inferior to the 
aguates, however distant, who are recognized as heirs in preference 
to all other cognates agreeably to the principle o£ propinquity 
which is the admitted criterion of the order of succession in the 
Mitaksharfi School. . 

The custom relating to the observance of mourning affords 
the strongest possible evidence of the nearness of the Sakulyas 
and the 8a mdnodakas : all the Salcuhjas have to observe mourning 
at the death of a Hindu for the same period as his own sou, 
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that is to say, 10, 12, 15, and 30 days respectively for the four 
castes in their order ; it should be borne in mind tbftt.for the 
put pose of mourning, saf hulas under the Dayabliaga fti$ those 
relations who are sagotra mpindas under the Mitukshard, see D. B., 
xi, i, 41-42; remoter agnate relations residing in the same village 
do also actually observe mourning like the Sahtlyas, though tint 
period of mourning ordained in the SI tasters, for them, is three 
days only, which is also the period for nearest cognates such as the 
daughter’s and sister’s sons, while tho brother’s daughter’s son 
and the vest whom the .Full Benches have introduced befoi'* 
Sahulyas are not requited to observe mourning even for a single 
day. 

But nevertheless, 1 ' one of the nu natural consequences of the 
principle of spiritual benefit being supposed in the manner ex- 
plained by the Full Bench, to be the criterion of the order of 
succession, lias been, that some cognates are entitled to take in 
preference to agnates of the same degree — a result which is 

Opposed to eVery system of Jurisprudence.— A student of 
comparative jurisprudence will find that at first cognates were 
not recognised as heirs at all, tlnm in the course of progress 
they were recognised as heirs, but placed after ail the agnates; 
then, some of them were permitted to have a position in the order 
of succession, in preference to more distant agnates; and the last 
stage of development has been, to abolish all distinctions between 
agnates and cognates : but it is nowhere found that cognates 
take in preference to agnates of the same degree with tnem- 
selves. 

Take for instuiee the Roman law :*tho Twelve Tables did not 
at all include the cognates in the category of heirs. In course 
of time when the family union became weaker, and importance 
began to be attached to the nearness of kin, irrespective of the 
family, the exclusion of all cognates troin inheritance came to he 
regarded as unjust and as the survival of an archaic institution; 
the Proctor Urbanus recognized the heritable right of ceitain 
cognates under the pretext of giving them forms of action. And 
at last all distinctions between agnates and cognates were abrogated 
by Justinian. 

The Mahomedan law also discloses similar development. 
The Sunni School appears to be anterior lo the Mitiksharfir on 
the point of development ; for, it postpones all cognates without 
any exception to agnates however distant. According to this 
school, even the daughter’s son is excluded from^nherttance by 
the remotest agnate. 

The $hla School, however, has abolished this distinction 
between agnates and cognates as regards the right of inheritance, 
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although the agnates still enjoy certain privileges showing their 
superiority to the cognates. 

VKe And similar development in Hindu law to a certain 
extent. Manu does not recognize the cognates as heirs at all; 
the daughter’s son mentioned by Manu to be equal to a son’s 
son, refers to the appointed daughter’s son — a kind of adopted 
son who is an agnate, and not a cognate. 

Cognates are, later on, recognized as heirs for the first time, 
by Yrtjnavalkyn who places them after the agnates. Then the 
Mitakslnui made a change in the law by giving the daughter’s 
son a very superior position in the order of succession, as has 
already been said ; and the D&yabhagn has^givon to some other 
cognates a position in preference to man} agnates. 

The Hindu law, however, has not yol arrived at that stage in 
which the distinction between agnates and cognates is abolished, 
hy reason of the joint family system, which is the foundation 
of the distinction, still piev.iiling in Hindu society. 

But the development of law, whereby cognhtes are preferred 
to agnates of the same degree with themselves, is quite unnatural 
ami unprecedented in the history of law; for instance, son's son’s' 
dtiughl er’s son taking in preference to son’s son’s son’s son, 
brothel’s son’s daughter’s son taking in preference to brother’s 
aon’s son’s son, and the maternal great -great- grand fa flier’s 
descendants taking in preference to paternal great-gi eut-grand- 
father’s descendants. It appears so unreasonable that the High 
Court did at first* ref use to sanction it, 24 \V\ It., 229. This 
decision was subsequently overruled by a Full Bench, the judges 
of which did not decide »thc question but thought themselves 
hound by the judgnni^b of the first Full Bench, although the only 
question before the latter was, whether a brother’s daughter’s son 
and the like were heirs at all. 

Case-law and altered order of succession.— In the case of 
triirngovinda, v. Aniind Lnll , 5 B. L R , 15,® >3 W. R.„ F. B., 
4°, the uncle's daughter’s son was Held to be an heir and it 
was admitted by Balm (subsequently Justice) Raiiiesclmndra 
Mitra that if lie whose claim was resisted by his client be 
lndr, he would succeed in preference to his client who was a 
8«1culya; and the reason for this admission seems to have been that 
if the doctrine of spiritual benefit, upon which Justice JD. N. Mitter 
wanted to base that claimant’s heritable right, be correct, then he 
*»nst take to the exclusion of Sakulyas. It did not strike any one 
then that the mid claimant might be an heir, yet he might hold* 
1 ho same place under the Bengal School as under the Mitakshari 
‘School* It is, howevei', clear that technically speaking, this Full 
•Wich did not decide the question as to the exact position of 

paternal uncle’s daughter’s son in the order of succession. • 
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However that may be, the result is that all the second and 
the third class Dayabhaga Sapindas (see supra p. 29 and the 
tables at pp. 31-82) may be contended, according to the Hensons 
set forth in the judgment of justice D. N. Mitter, to be preferable 
to the Saknlyas . 

Although Full Benches are said to settle doubtful points of 
law, yet the effect of the above Full Bench decision has been 
to unsettle the whole law of inheritance. 

It sliould be observed that eight daughter’s sons were by 
necessary implication recognised by that Full Bench as heir: 
they are, (1) son’s daughter’s son, (2) son’s son’s daughter’s son, 
(3) brother’s daughter’s son, (4) brother’s son’s daughter’s son, 
(5) paternal uncle’s daughter’s son, (0) paternal uncle’s son’s 
daughter’s son, (7) paternal granduncle’s daughter’s son, (8) 
paternal granduncle’s son’s daughter’s son. 

The precise position of these in the order of succession has 
been the subject of dispute in many cases. The contention on 
behalf of them has been that the two descendants of the proposi- 
tus should succeed in preference to the parents and their des- 
cendants, and that the two descendants of the father should take 
in preference to the grandfather, and so on. 

But this contention could not be accepted and given effect 
to, except by overriding the order given in the Dayabhiga. The 
first case on the point was that of (robindprasad v. Mahes- 
chandra 15 B.L.R., 35 = 23 W.R. 117, which was decided by two 
eminent Judges of the Calcutta High Court, namely, Chief 
Justice Sir Richard Couch and Justice Ainslie, who held that 
these eight daughter’s sons cannot be placed before the paternal 
great-grandfather’s descendants, including, his daughter’s son 
(No. 24 supra p. 186) ; the competition in that case was between 
the brother’s daughter’s son and the paternal grandfather’s 
great-grandson, and the latter was held preferable. 

The correctness of this decision was impeached in many 
subsequent cases, but it has been uniformly followed : see 4 C. S., 
411 and note, 11 C. S, 343, 15 C. S., 760 $ besides, there are 
many unreported cases. 

But nevertheless some judges of Mofussil courts misunder- 
stand the effect of the above rulings of the High Court, and 
commit errors by following the arguments in the judgment of 
Justice D. N. Mitter. 

The order of succession among these eight daughter’s sons 
is the order in which they have been enumerated above : 10 C. L- 
.R., 484. 

There has not, up to the present day, been any case of 
competition between these eight daughter’s sons and the maternal 
relations. 
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The order of succession amongst the maternal relations who 
come within the aapinJa relational! ip expounded by Justice 
P. N. Hitter is in the order in which I have numbered them in 
the genealogical tree, supra p. 32. It must be exactly similar to 
the order amongst the three paternal ancestors and their descend- 
dants, excepting this that the three female ancestors are not re- 
cognized as heirs. 

The question whether the eight daughter’s sons and the 
maternal relations other thaif the maternal grandfather and his 
three descendants, should he preferred to the >9 akulyns has not, 
as [ have already said, actually been judicially discussed and 
decided by the High Court in an) ciso. 

In the case of Kaslnath Hoy, 24 W. It., 229, in which there 
was a competition between tlie brother’s son’s son’s son and the 
brother’s son’s daughter’s soil, the former who is a sakuhja , was 
preferred to the latter who is a supiuda according to Justice 
1). N. Mitter’s exposition of the principle and the < rder of 
succession. The learned judges could not accept the view that 
a cognate should take to tlie exclusion of an agnate of tin equal 
degree. 

The correctness of this decision was called in question in the 
case of Dignmber v. Motilal 9 C.S., 503, in which the compe- 
tition was between the brother’s daughter’s son and the great- 
great great-grandfather’s great-great-great-grandson ; and the 
question was refer? ed to a Full Bench for their consideration. 
Ihit this Full Bench refused to judicially decide the point, as the 
learned judges thought themselves bound by the decision of the 
first Full Bench, although the judges thereof were not called upon 
to decide tlie point, ji/yit was not at all referred to them. 

Thus has arisen an unsatisfactory and abnormal state of the 
law, in which certain maternal relations whose vevy existence 
may be unknown to the deceased proprietor, would become his 
heirs in preference to the Sakulyas living, it •may be, in the 
same house with him and regarded by him as rear relations. 

It may be asked does a Hindu in the ordinary state of 
things, know even the existence of the daughter’s son, of the son 
and the grandson of the maternal great-grandfather or great- 
great-grandfather, or even of the son and the grandson of 
the maternal grandfather? The answer is obvious. Any one 
acquainted with the customs, manners and habits of the Hindus, 
and pausing to think about the matter, cannot but wonder how 
these daughter's sous could be preferred to SaJaHya relations who 
have to observe mourning at the death of the deceased proprietor 
for the same peviod as his own son. 

The question is one which ought to be judicially considered, 
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and tlie law enunciated according to tlie true construction of tlio 
Bengal commentaries, by a Full Court of nil the judges; and 
tliere is a precedent for this couise. If, however, the High Con it 
he not disposed to reconsider and overrule the Full Bench deei- 
sioi 8, the Legislature ought to be moved to codify the law con- 
sistently with the feelings of the Hindus of Bengal, in con- 
sultation with the learned Pandits and some English-educated 
Hindu lawyers. 

Some explanations. — The male issue take per stirpes ; and as 
regards them, the right of if presentation obtains down to the 
third degree. t 

But the sons of different daughters, as well as nil collateral 
relations of equal degiee take per capita, nor is in their ease the 
light of repiesentation. 

A relation claiming to be an heir must be in existence, at 
the time when the succession opens : subsequent birth of a neaiu* 
heir cannot havejbhe effect of divesting the estate already vested 
in a more distant heir: Kahdm* v. A 'rUhan, 2 B. L. JLL, (F. B.), 
303. 

The nature and incidents of the estate taken by the female 
heiis in the property inlieiited by them from their male relations, 
shall be discussed in detail, later on. 

The preference based upon whole blood when two relations 
are in other respects equal, appears to apply to all collateral 
relations according to tlie Dajabhaga. But as the doctrine of 
spiiitual benefit is deemed in modern decisions to be the sole 
criterion for deciding every question relating to inheritance in the 
Bengal School, it has accordingly been held (11 C\ S. 69) that 
a half sister’s son is entitled to inherit' Vogether with a full 
sister's son, there being no difference in tlie amount of spiiitual 
benefit conferred by them respectively. But see Srfkrisbna's Re- 
capitulation aupra p. showing that nearness of the whole blood 
should be preferred — a proposition based upon express texts of 
the Smiiti ; — D. B., xi, v, 10, see mipra p. 173, and D. T., xi, § 63. 
Upon the authority of this decision, the preference on this 
ground is to be confined to the nine collaterals amo::g the first class 
DayubMga mpimlas, such as a brother, an uncle, or a granduncle 
and their descendants; it will not apply to any other relations. 

Re-union after separation is another cause for preference. 
This subject has already been dealt with in Ch, vii. 

The effect of the operation of these two grounds of prefer- 
ence in the cases of brothers, nephews and Uncles i i as follows: — 
A re-united brother or nephew or uncle, of the half blood, re- 
spectively, succeeds together with a brother or a nepliew or an 
uncle, of the whole blood, if the latter i» not re-united : tin* 
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giound of one’s being a relation of the whole blood, is counter- 
balanced by that of the other's being re-united. 

But the preference has been extended by the case-law to 
sons of re-united coparceners, see supra p. 117. 

The inheritance of the preceptor, a pupil and a fellow-student 
has uuder the altered state of society become almost a thing of 
the pist. Do not, however, think that we may become heirs to 
*\ieh other; nor that the Diksha Guru can come under the term 
4 preceptor.’ . , 

The relation between the preceptor and a pupil was a very 
strong one in old times, when a pupil had to live with the pre- 
ceptor as a member of his’family, and to procure the maintenance 
<>1 himself and his preceptor by begging ifhns, a practice now 
found in Burma, which is calculated to drive out all vanity and 
conceit from the mind of boys. 

Examination of the Principle of Spiritual Benefit. 

At one time it was thought that the dogtiine of spiritual 
benefit is the key to the Hindu law of inheritance. It is now, 
however, admitted on all hands that the dochine has nothing 
whatever to do with the Mitdksharu law of inheritance. But 
\mi must not think that the Mitdkshard is silent about the 
w u<l dha ceremonies forming the foundation of the doctrine. 
On the contrary you will find iu the Xchara-kaiula a minute and 
exhaustive description of the vaiious matters concerning those 
coieuiouies. But the author of that treatise does not even allude 
to those ceremonies while dealing with inheritance, so as to imply 
any sequence between the two. There are, however, a few 
passages in tint part, impfjing lather the converse of what is 
understood by the d^ctiiue of spirit n il benefit : in other words, 
lolations that become heirs are required to perform the exequial 
ceremonies of the deceased ; but they are not held to become 
heirs because they confer spiritual benefits. 

By the expression (< exequial ceremonies ” T mean the sixteen 
smddhas euding with the sapindikaran ceremony. These are 
the most important ceremonies, but only one of them is {supra 
p. 199) regularly performed by every Hindu that has not openly re- 
nounced Hinduism. The last ceremony lias, as I have already 
said, the effect of uniliug the deceased with his departed paternal 
ancestors in the next world. But for this, his spirit would 
have roved over the earth, in something like solitary confinement. 
These ceremonies are required to be performed by relatione 
male or feinftle in a specified order, the next in order being 
competent to perform m default of the first. Some of these 
relations, however* are not in the category of heirs, see stipta 
p. 200. 
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The author of the Dayabb&ga deals with the order of suc- 
cession in the eleventh chapter of that treatise. In laying down 
the order he professes to interpret certain texts of the sage^ which 
set forth the order to some extent by naming the relations, and 
then end with generic terms ; and he refers to the capacity for 
conducing to the spiritual benefit of the deceased as one of the 
manj’ reasons in support of his exposition of those texts. 

The author does not, however, allude to the above-men- 
tioned sixteen srdtjdhas or to tlie ekoddida srdddha, in consider- 
ing the capacity of a relation to confer spiritual benefit. He 
confines his attention to the pdrvana srdddha * alone for that pur- 
pose. 1 have already said that these • ceremonies are regularly 
perfoi mod by none 2 and although the unwillingness of the people 
to regularly perform tlie ceremonies, has given rise to the rule, 
that these may be performed once for a year, and a day named 
muhdlnyd is set apart for that purpose, still very few Hindus of 
the present day observe these ceremonies. This omission is 
rather to be regreted and is due mainly to the ignorance of the 
people in general as to wliat is meant by the ceremonial conducted 
in Sanskrit. They are calculated to exercise a very salutary 
influence on the human mind, by forcing on it the idea of the 
vanity of the world, like a walk in a cometry. 

You will be in a position to cleaily understand the doctrine 
of spiritual benefit if you examine how the author of the Daya- 
bhaga makes use of that theory The following is a summary of 
the references in the Dayablidga to this principle : — 

1. A grandson by a predeceased son, and a great-grand- 
son whose father and grandfather are both dead, inherit together 
with a son. The reason assigned is, that tl^se three confer equal 
amount of spiritual benefits by pei forming the pdrvana srdddha, 
cli. iii, s. i., 18. 

A grandson whose father is alive cannot perform the pdvvana, 
so he cannot take, cli. iii, s. i., 1 ( J. Potential capacity is here 
disregarded. 

You will remark that a son offers three oblations, a grand- 
son two, and a great-grandson one, but this diffei*euce in the num- 
ber of oblations is taken to be of no effect. It is also to be 
noticed that when they confer equal amount of spiritual benefit* 
why do they not take per capita , if this doctrine be the sole cri- 
terion of inheritance ? 

2. Widow succeeds to the state of tlie sonlese husband, by 
virtue of express texts. Conflicting texts are referred to. They 
are reconciled by holding that the contrary texts do not intend 
to lay down the order of succession but to enumerate the heirs. 
You will bear in mind that from these texts tlie author of the 
MiUksluira deduces three different modes of devolution. 
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The author of the D&yabh&ga in ch. xi, s. i., 81—44 invokes 
the aid of the doctrine of spritoal benefit in support of his con- 
clusioq in favor of the widow's succession. He explains the term 
4 sonless ’ to mean, destitute of son, grandson and great-grandson, 
on the ground of spiritual benefit. This latter position is again 
supported by an exposition of the sapinda relationship, according 
to which the first class sapindas only may come under that term. 
He further states that next to the male issue the widow may con- 
fer spiritual benefits by practising austerities^ and adds that she 
might cause her husband to fall to the lower region by leading 
% vicious course of life for want of wealth. 

The widow cannot perform the pdrvana srdddha. 

8. Daughter's succession is based u§on express texts. She 
herself cannot confer any spiritual benefit, bat her son may do so. 
The daughters that are sonless and not likely to have sons are 
excluded. 

The maiden daughter is preferred to others ; as her marriage 
is requisite for the spiritual welfare of he* departed paternal 
ancestors, who would otherwise fall to a region of torment. But 
there is an express text for this preference. 

If the spiritual benefit derived from srdddhas were the only 
criterion, the daughter’s son ought to have been held preferable 
to both maiden and married daughters. 

4. Daughter’s son. There are express texts in favor of his 
succession. There are also texts to the effect that he confers 
peculiar spiritual benefit like the son’s son. These texts, how- 
ever, really refer to the appointed daughter’s son i.e., a kind of 
adopted son. * 

6. Father’s succession is based upon express texts. He is 
postponed to the daughter’s son, because he offers two oblations 
and the daughter’s son three. 

You will observe that in this instance the potential capacity 
alone is looked to. The daughter’s son may not actually present 
any oblation at all. For if his father be alive he is not compe- 
tent to perform the pdrvana srdddha, and if he predecease his 
father he can bestow no spiritual benefit at all by offering obla- 
tions. The daughter's son’s son does not offer any oblation. 

You will bear in mind that the pdrvana srdddha is not sepa- 
rately performed in honor of the maternal ancestors. It is a 
ceremony in honor of the paternal ancestors alone. When it is. 
performed, then the maternal ancestors also are worshipped, but 
not in all cases. 

According to the doctrine of spiritual benefit, the father and. 
the paternal uncle ought to have succeeded together, as both of 
them offer two oblations. 

27 
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6. Mother’s right is based upon express texts. Seasons for 
preferring her to a brother are, gratitude in return for secular 
benefits received, — a new factor, and her capacity to confer, spiri- 
tual benefits by giving birth to sons. 

She can inherit when a widow, and if she has no male issue 
then, she cannot even indirectly confer any spiritual benefit. 

In strict accordance with the doctrine of spiritual benefit, as 
understood by the Full Bench, she ought to have been postponed 
to many others. « 

7. Brother’s succession after the parents is expressly men- 
tioned in texts. There is an express text for the preference of 
whole blood. An additional reason assigned is that the full bro- 
ther offers oblations to the deceased’s own mother to whom lie 
was hound to present oblations in the pirvana sr&ddha , whereas 
the half brother offers to his own mother and not to the mother 
of the deceased. 

Following the / spiritual benefit theory strictly, a re- united 
half brother cOuld not be held to succeed jointly with a full bro- 
ther not re-united. Nor could re-union be taken to give prefer- 
ence m other cases. 

The oblation presented to the mother is a new factor. 

The full brother offers therefore six undivided oblations or 
rather nine : three to paternal male ancestors ; three to the 
mother, the paternal grandmother and great-grandmother ; and 
three to the maternal ancestors. Still be is postponed to the 
father who offers only four, and to the daughter’s son who offers 
only three. 

8. After the brother comes the brother’s son under express 
texts. He offers two oblations. A full brother’s son offers* two 
more oblations to two female ancestors while a half brother’s son 
presents only one such oblation to the deceased’s paternal grand- 
mother. This is set forth as an additional reason for the prefer* 
ence of the formed. 

Thus far the order of succession is the same as under the 
Mitdkshard, with the slight difference as to the order between the 
parents and the inheritance of barren and childless widowed daugh- 
ters. 

9. Then comes the brother’s grandson, he is not expressly 
named but is included under the term gotraja. He offers one 
oblation. 

The brother’s son and grandson are preferred to the pater- 
nal uncle who offers two oblations inasmuch as * they present 
oblations to the father who is to be principally considered. 

The brother’s great-grandson neiug the fifth in descent, 
offers no undivided oblation and therefore cannot take no % 
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10. The sister's son comes in next. Be presents three obla- 
tions. 

11*. Then the author of the Diyabhiga lays down generally 
that the grandfather's and great-grandfather’s descendants inclu- 
sive of theft daughter’s son, will take ia the same way as the 
father’s descendants. 

The reasons assigned for the succession in the above order, 
of the sons of daughters of the three paternal ascendants, are 
that they ought to take in the proximity of 'offering oblations 
and that they are included uuder the term gotraja in the text 
or Yajnavalkva. 

The word gotraja is taken in the MiWk»hara in the sense of 
sayotra or agnatic relation. The author of the D&yabh&ga takes 
it in its literal sense, namely, descended from the gotra . In this 
sense the sons of daughters born in the family may be called 

yotrajaa. 

12. Then the author says that in default of the great- 
grandfather’s descendants including his daughters eon, who offer 
oblations enjoyed by the deceased, the maternal uncle and the 
like succeed. Because Yajnavalkya includes them under the 
term bandhu, and because they confer spiritual benefits upon the 
deceased by performing a duty which the deceased was bound to 
perform, namely, by presenting oblations to their own paternal 
ancestors who are the maternal ancestors of the deceased. 

He says that the uses of wealth are two, enjoyment and 
charity. When it* cannot conduce to the enjoyment of the de- 
ceased it ought to be appropriated to charitable purposes suoh as 
are calculated to confer spiritual benefit upon the deceased. Be 
adds that the taking of the wealth by the maternal uncle and the 
like furnishes them with the means of presenting oblations to the 
maternal ancestors to whom the deceased was bound to give obla- 
tions ; and the deceased is benefitted by gifta* of oblations to 
maternal ancestors by the maternal uncle and the like. 

In eh. xi, s. vi, paras. 12-20 and 28-33, there is a lengthy 
discussion on this subjeot. The real difficulty of the author, 
and the way in which he meets the same, ’will be better under- 
stood, if attention be paid to the following two texts, one of 
YSjnavalkya and the other of Menu. 

(Y) The widow and the daughters also, both parents, bro- 
thers likewise, their sons, the gentiles ( 'gotrajaa j, the cognates 
(bandhuaj) * pupil and a fellow-student : in default of the first 
among these tile next in order is the heir. —Ydjnava Iky a (p. 49.’) 

(2) ' To three must libations of water be made ; for three 
is the offering of funeral cake ordained : the fourth is the giver 
of the same $ the fifth has no contern in them. To the nearest 
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sapinda the inheritance next belongs. After these the sakulyas 
or gentiles, the preceptor or the pupil. — Manu (p. 16.) 

Yon 'will mind that according to the plain meaning of the 
text of Yajnavalkya, the cognates or bandhus can be heirs only in 
default of the gentiles. And this is the real difficulty in the way 
of the introduction of the maternal uncle and the rest before 
the sakulyas or gentiles. 

The expedient hit upon by the author of the Diyabkdga is 
this. Manu does nt>t name the cognates in the category of heirs. 
But there is a maxim that no code of law can be accepted if con* 
trary to Mauu. Therefore in order that bandhus who are men- 
tioned by Y&jnavalkyg may become heirs, we must hold that 
Manu also has mentioned them by implication. And the text — 
“To three must libations, &c.,” — is taken by the author to 
include the cognates by implication. Agreeably to this view the 
cognates come first in Mann’s text and then the sakulyas. The 
author means to say that neither the enumeration thus obtained, 
nor the enumeration by Ydjnavalkya of gentiles aad cognates 
one after the other, does indicate the order of succession. But 
the order is to be determined by the text “ To the nearest sa- 
pinda the inheritance next belongs.” The term ‘ nearest sapinda * 
is interpreted by the author to mean, the greatest-spiritual-bene- 
fit-giver. 

According to the author of the Diyabhdga, the cognates to 
whom he has given a position before the sakulyas confer greater 
amount of spiritual benefit than the latter. * 

They are the daughter’s son, sister’s son, father’s sister’s son 
and grandfather’s sister’s son, as well as the maternal uncle and 
the like. * • • 

The term * maternal uncle and the like * has been explained 
by Srikrishna and Ragbunandana, to mean the maternal grand- 
father, the maternal uncle, his son and grandson. The expres- 
sion traipurushika-pinda used by the author of the DSyabhAga in 
the course of the argument, and the principle of reciprocity may 
have influenced this explanation. 

18. The sakulyas come after the maternal uncle and the like. 
There are express texts, for their succession. They also confer 
spiritual benefit by offering pinda-lepas either to the deceased 
himself or to those to whom the deceased was bound to offer such 
oblations. 

The doctrine of spiritual benefit is not referred to in dealing 
with the succession of the samdnodakas and the res'*. 

14. After having completed the order of succession, by way 
of explaining the texts cited, the author does in paras. 28-83, 
again return to the discussion of the right of the cognates to 
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whom be has given a preferable position in the order of succession. 
For therein he principally differs from the Mitdksharfi. He 
argues that the order of succession laid down by him agreeably 
to the theory of spiritual benefit is the proper one s xi, 6, 30. 

Then he concludes by saying that even if the learned be not 
satisfied that the doctrine is decluciblefrom the texts of Manu, still 
the order of succession as laid down by him is supported by them. 

Srikrishna’s comments on the above are, that according to 
the doctrine of spiritual benefit, strangers migjit come in as heirs $ 
for, any person by throwing into the waters of the Ganges the 
ashes of the deceased’s body after cremation, may confer upon 
the deceased inestimable*amount of spiritual benefit. This diffi- 
culty induced the author to make the last tnentioned remark. 

15. I have already said that the order of succession amongst 
the paternal grandfather’s and great-grandfather’s descendants 
is not laid down in esetenso by the author of the Dayabhaga. But 
luaghunandana and Srikrishna place them in the following 
order, — grandfather, grandmother, uncle, Ancle's son, uncle’s 
^randson, father’s sister’s son, great-grandfather, great-grand- 
mother, granduncle, his son, grandson and grandfather’s sister’s 
son, — following the analogy of the order in which the parents and 
their descendants take. And this is indicated by Jimutavdhana 
in ch. xi, sect, iv, paras. 4- 6. 

This order is not consistent with the oblation theory. But 
nevertheless this order is laid down by the author of the D&ya- 
bhdga. « 

Upon a review of the above references to the capacity for 
conferring spiritual benefit, it is very difficult to see how a clear 
and consistent principle can be deduced from them ; or how may 
it be said that it is the key to the law of inheritance. The other 
heirs after the sakulyas do not confer any spiritual benefit. As 
to libations of water, they are offered by strangers as well as by 
relations ; nor is any authority cited, supporting the rendering 
of the term samanodakas into those connected by libations of 
water. 

It has, however, been asserted that the whole of Chapter 
XI of the Dayabhdga is nothing but a mere elaboration of the 
doctrine of spiritual benefit. But with the greatest deference 
to those that take this view, I say that I fail to see how such 
a conclusion can be come to on a perusal of that chapter. The 
object of the author appears beyond the shadow of a doubt to 
have been, to Jay down a particular order of succession, and to 
invoke the aid of that doctrine merely to fortify his positions. 
That doctrine itself has nowhere been fully and completely ex- 
plained, nor independently dealt with, but has only been in a 



214 dayabh aga succession, (Ch.ix, 

subordinate maimer referred to in the course of the arguments 
put forward in support of his positions. 

And it may very fairly be doubted whether the induction of 
the doctrine of spiritual benefit, and the generalizations, made by 
the Full Bench in Gwrugovinda Shaha MmduVs case, are correct; 
when these are admittedly inconsistent with the order of suc- 
cesssion, specified by the author of the D&yabhdga. And I may 
repeat that I have not been able to find anything in that work, from 
which the relative amount of spiritual benefits conferred by two 
relations, can be ascertained in a case in which we have not the 
opinion of the author himBelf ; reading, of course, the work in the 
way in which the Privy Council says it should be read s— “ but 
even if the words w«re more open to such a construction than 
they appear to be, their Lordships are of opinion that what they 
have to consider is not so much what inference can be drawn 
from the words of Catytyana’s text taken by itself, as what are 
the conclusions which the author of the Dayabh&ga has himself 
drawn from them.”* (5 C. S. 776.) 

The doctrine appears, as I have already said, to have been 
introduced by the author of the D&yabh&ga as a mere pretext for 
assigning in the order of succession a higher position to some dear 
and near cognates who, under the Mitdkshard, are all postponed 
even to the most distant agnates, — a pretext similar to that under 
which the Praetor Urbanus of Borne recognized the heritable 
rights of cognates. 

Too much appears to be made of this doctrine, for the sole 
object of recognizing the heritable light of the remaining cog- 
nates about whose position in the ordei;. the author of the Diya- 
bhdga is silent, and of giving them a position preferable to distant 
agnates. 

As to the cognates other than those named by all the autho- 
rities of the Bengal School as heirs bofore the Sahulyas, their 
order is no doubt, not mentioned in the Ddyabhdga. But that 
does not show any intention to exclude them unless the enumer- 
ation of heirs in that treatise be held to be exhaustive. 

Two questions arise with reference to this point (1) How is 
their inclusion to be reconciled with their omission in the enu- 
meration of order ? (2) Where are they to be placed? 

Before proceeding to consider these questions, it ought to be 
mentioned that by the term cognate I mean to include all those 
that are included under the term bandhu in the Mitdkshard. 
They are divisible into those that confer spiritual benefits* and 
those that dp not. 

The Full Bench decision in Gym Govinda Shaha, MmdaV? 
case is silent as to the second class ; and the first class are held to 
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be included in the category of heirs by the principle of spiritual 
benefit. 

i^ow the term bandhu ocoars in the text of Y&jnavalkya, 
laying down the order of succession. That text has been cited 
by the author of the Ddyabhiga, as an authoritative one while 
opening the subject of succession, cb. xi, s. i., 4, and its autho- 
rity has been invoked throughout the chapter Maternal uncle 
and the like are said by the author to come under this term 
bandhu,. But no explanation of the term has been given so as to 
enable us to understand who else are included dj that term. The 
term bandhu has been explained in the Mitdkshard, a work of the 
highest authority in all the schools not excepting Bengal where 
however it yields to tbe Ddyabb&ga, on* points in which they 
differ. But when the Ddyabhfiga is silent, the Mitakshard is to 
be consulted in the Bengal School as well. This has been laid 
down by the Privy Council at least in two cases. (See p. IS and 
the Unchastity case.) Hence all relations that are bandhus under 
the Mitakshard are also heirs in Bengal. With this difference 
that the sister’s son, the father’s sister’s son and the like who 
are descended from agnatic relations are included by the author 
of the Dayablidga, under the term gotraja. 

The enumeration of the distant heirs was not the object of the 
author of the Ddyabhsga. It is rather given by way of digression 
from the subject he was considering. He was contending for the 
higher position of certain cognates, and in doing so he cited 
certain texts, bearing upon the order of succession ; and as a 
commentator, he offered parenthetically his explanations of the 
same, and then returned to his subject with which he concluded, 
it would therefore, ^appear that he intended to leave the distant 
succession in the same state in which it was in the Mitakghara. 
This view is supported by Baghunandana who introduces the 
cognates again after the agnates. 

As to the precise position, there would be po difficulty what' 
ever if the rule contained in tbe Mitdksharg and the Dayatattva 
be followed. But this would be opposed to our present sense of 
natural justice. The expression natural justice, means, if it 
means anything definite, the speaker’s sense of what ought to be. 

The question has in several cases arisen before the High 
Court with reference to the eight relations beginning with the 
son’s daughter’s son, four of whom may offer two oblations, and 
the rest one oblation, to be partaken of by tbe deceased. 

I have abready told you that it is now settled by the High 
Court that tnese relations cannot be placed before the great- 
grandfather’s daughter’s son. 

The contention therefore must now be confined to this poai- 
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tion that they are entitled to take before the relations on the 
maternal side and before the sakulyas. 

Their position before the maternal side is in direct apposi- 
tion to what the author of the Ddyabh&ga expressly says. The 
author has laid down that the maternal uncle and the like are to 
succeed after the great-grandfather's daughter's son. When the 
author of the Dayabhaga says so, we are bound to conclude that 
after the great-grandfather's daughter's son, the maternal uncle 
and the like confer the greatest amount of spiritual benefit, 
admitting that to be the sole criterion of inheritance. Both these 
sets of relations confer spiritual benefit, nnd we have no reason to 
assume, in the face of what is said by the author, that the maternal 
uncle and the like confer a lesser amount of benefit. There is 
nothing in the D&yabhdga from which directly or by implication 
such a conclusion can be deduced. See ch. xi, s. vi, para. 20. 

Besides, there is no other ground for preferring the brother's 
daughter's son or the nephew’s daughter's son to the mother's 
brother. . 

A plausible argument, however, may be raised in favour of 
the succession of the eight relations before the sakulyas, but 
there is not an iota of reason for placing them before the mater- 
nal uncle and the like. 

The competition between a maternal uncle or the like on 
the one hand, and any one of the above eight relations on the 
other, has not yet arisen in any case. 

The next point for consideration is whether those eight 
relations and the maternal relations other than those specified 
above, — who are sapindas according to the Full Bench,-— are to 
be preferred to sakulyas . 

It is contended that the three classes of sapindas must, 
according to the doctrine of spiritual benefit, be held to come 
before the mkulyas . The former are assumed to confer a greater 
amount of spiritual benefit than the latter. 

Let me once more draw your attention to the ceremony of 
parvana srdddha, the foundation of the doctrine. A person does, 
according to that ceremony, present three oblations to his father, 
paternal grandfather and great-grandfather ; three to his mother, 
paternal grandmother and paternal great-grandmother; three 
to his three maternal male grandsires; and three pmda-lepas 
or divided oblations to his 4th, 5th and 6th paternal male 
ancestors in the male line. And by so doing he confers spiritual 
benefits on them. Hence a person is bound to confer spiritual 
benefits on his six paternal male ancestors, on his three paternal 
female ancestors and on his three maternal male ancestors. Those 
that confer spiritual benefits on these ancestors of a person 
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xtre held to confer spiritnal benefits upon him. A person 
sifter bis death partakes of undivided oblations presented to those 
ancestors with whom he is united by the sapindi-karana cere- 
mony. Such ancestors must be his three sagotra male ancestors 
i.e. 9 his father, paternal grandfather and great-grandfather. 
While dealmg with the sapinda relationship, I have pointed out 
t j you that such ancestors are not necessarily his three imme- 
diate ascendants, but may consist of his 4tli and 5th ascendants, 
under certain circumstances. The paternal great-grandfather 
may be considered to offer pinda s enjoyed by the deceased agree- 
ably to the foregoing rule. And the deceased becomes actually 
the sapinda of the 4th arid even of the 5th ancestor. 

Spiritual benefit is therefore contented in two ways (1) by 
offering au undivided oblation to the deceased himself or to those 
with whom he partakes of undivided oblations (2) by conferring 
spiritual benefit upon those on whom the deceased was bound 
to confer spiritual benefit, and upon the deceased by offering 
divided oblations. * 

A person conferring spiritual benefit in the first way is 
a mimed to confer a greater amount of spiritual benefit than all 
relations conferring such benefits in the second way. It is fur- 
ther assumed that no sakulyas can confer spiritual benefit in the 
first way. 

There is nothing in the Dayabhaga, expressly or impliedly, 
supporting the first assumption. On the contrary the position 
assigned to the nmternal uncle and the like just after the great- 
grandfather’s daughter’s son, negatives such an idea. As to the 
second, suppose a man ‘dies during the lifetime of his father, 
then lie is united by the sepindikaran ceremony with his paternal 
grandfather, great-grandfather and great-great-grandfather and 
suppose the last to have a great-grandson living, then this great- 
grandson offers an undivided oblation to the great-great-grand- 
father, and this oblation is participated in by the deceased. The 
second assumption too proves to be incorrect. 

The author of the Ddyabhdga does nowhere lay down as a 
general rule that the amount of spiritual benefit varies directly 
as the number of oblations, or that an oblation enjoyed by him 
is more valuable than oblations effered to ancestors to whom he 
was bound to present oblations, or that undivided oblations are 
of greater value than divided ones. 

There is, however, only one sentence, used by the author of 
the Ddyabhdga in the course of an argument, that does apparent- 
ly seem to support the last of the three propositions mentioned 
above : and that is the slender basis upon which an argument 
*aay be based for the exclusion of the sakulyas by the three 

28 
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classes of sapindas. See ch. xi, s. vi, 1 7. But that is not his 
conclusion; had it been so, it would not still have supported the 
above position in its entirety. 

His conclusion or rather the restatement of his position set 
forth in paragraph 12, is contained in paragraph 20; paragraphs 
18-19 contain his argument for that position, which is summa- 
rised in paragraph 19, and it is, that the -cognates that offer 
trai-purushik pinda are to be preferred to the aakulyas. Every- 
thing therefore hinges on the meaning of the expression trai- 
purushik pinda or 'pinda offered to three purushas on the paternal 
or maternal side. Now so far as I am aware of, the term 
purusha is used in Sanskrit law-books to denote an ancestor ; 
and where a numeral is prefixed to the term, such as in the 
phrase * three purushas ’ or * Beven purushas,’ the person with 
reference to whom the expression is used is taken as one of 
the three or seven. A brother or a son cannot be deemed a 
purusha of a person. Now if this is correct, then a person may 
be said to offer trai purushik pinda, if he offer three pindas to 
the deceased and his two ancestors, or to his three ancestors only. 

Now a brother’s daughter's son can by no means be held to 
offer trai-purushika pinda. The brother's daughter’s son offers 
one pinda to the brother, another to the father and a third to the 
grandfather ; so he offers dvai-purushik pinda or pindas to two 
ancestors only, namely, the father and the grandfather of the 
deceased. Similarly the son’s daughters son, offers to the de- 
ceased and his father only. You must bear in mind that these 
daughter’s sons offer no pinda-lepa or divided oblations to their 
remoter maternal ancestors. , 

It may be objected that how may tlieu, the maternal uncle’s 
son be said to offer trai-purushik pinda, he offers one oblation 
to the maternal uncle, another to the maternal grandfather and 
a third to the maternal great-grandfather, so be offers to two 
ancestors only. This objection may be obviated by the circum- 
stance that he offers pinda-lepas to his remoter ancestors, and so 
lie may be taken to offer trai-purushik pinda . This view is sup- 
ported by what is said by the author in another place. Besides 
the maternal uncle and his two descendants confer by their very 
birth inestimable benefit on the three maternal ancestors of the 
deceased on whom be was bound to confer spiritual benefit. 

But still another objection arises, namely, how can the 
maternal grandfather be said to present trai-purushik pinda ? He 
offers pindas to his three ancestors who are also tl\p ancestors of 
the deceased, although the deceased was not hound to confer 
spiritual benefit upon the third ancestor of his maternal grand* 
father. But it should be noticed that the author does ftps m* a ' 
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tion the maternal grandfather by name, the expression used by, 
the author of the Diyabhiga is, ‘ maternal uncle and the like., 
Bagbunandana places him before the maternal uncle, following 
the analogy of the father’s succession before the brother. The 
reason seems to be that the maternal uncle and the like can 
confer no spiritual benefit so long as the maternal grandfather is 
alive ; the maternal grandfather is nearer than his descendants ; 
and the wealth taken by him will ultimately enure for the benefit 
of his descendants. The truth is that eaDacity for spiritual 
benefit is only a mere pretext, and has already been shown to be- 
not consistent. 

The traditional interpretation of the Dayabhaga- supports 
the above exposition of the expression* ‘ trai-purushik pinda .’ 
The only cognates, to whom the author of the Dayabhaga was 
all along understood to assign a higher position, were the daugh- 
ter’s son, the sister’s son, the father’s sistei’s son, the grand- 
father’s sister’s son, the maternal grandfather, the maternal 
uncle, his son, and his grandson. If the intention of the author 
were to include also the brother’s daughter’s son and the rest, he 
would have named at least one of them, while there were so many 
occasions for doing it in the course of the arguments. 

As to the eight relations, namely, the sons of daughters 
born in the family, you will observe that their capacity for con- 
ferring spiritual benefits may be merely potential, and even when 
it is actual, it ceases with their own existence : they can leave 
no descendant that can conduce to any kind of spiritual benefit 
of the deceased. There is no reason why the duration of the 
capacity should not be .taken as a factor in calculating the 
amount of benefit. With respect to this point the sukulyas are 
superior to these eight relations. With regard to the sons of the 
daughter of the propositus and of his three ascendants, there 
is an express text laying down that a daughter’s son like a son’s 
son confers peculiar benefit on his maternal grandfather from the 
moment of his birth. So these latter are in a different position. 
But the above factor may have influenced the author of the 
Ddyabhfiga in laying down as be has done in one passage, that 
even the daughter’s son is entitled to a life-interest in the estate 
inherited from his maternal grandfathers ch. xi, sect, ii, para, 81 . 
You must not, however, mistake this for the law on the subject. 
Because the author having laid down that, goes on to say * or the 
female heirs will take a life-interest.’ Our Courts have given 
effect to the fatter alternative only. The daughter’s son » now 
held to acquire an absolute title. ... 

The position of all the second and third class sapmaas be- 
fore the eakidyas would be most anomalous. 
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Suppose A and B are two brothers, B died leaving a son's 
son's son x and a daughter's son y or a son’s daughters son z ; 
then A dies leaving no other their than B's descendants, , If the 
above order were to be accepted, then B’s estate will descend to 
x to the exclusion of y or z ; but the estate of his brother A will 
go to y or z to the exclusion of x. 

I have explained to you how some of the sakulyas may come 
under the term mpinda . So the above order would be opposed 
to this. Besides, tfie benefits conferred upon the 4th, 5th, 6th 
ancestors must at least in one case, be taken to be superior. The 
paternal great-grandfather is a preferable heir, but he offers obla- 
tions to those ancestors only. 

The grandson's, th8 nephew's, the uucle's son's, and the grand- 
uncle's, — daughter's sons are equal in degree respectively to their 
son's sons. But the former are sapindas and the latter sakulyas. 
Similarly the maternal great-great-grandfather and his descen- 
dants are equal in degree to the paternal great-great-grandfather 
and his descendants. But the former are sapindas and the latter 
sakulyas. We shall have to prefer cognates to agnates of the same 
degree. It ought to be remarked that the maternal great-great- 
grandfather cannot confer any spiritual benefit whatever. 

When there is a competition between two relations equal in 
degree, one of whom is a cognate and the other an agnate, to 
prefer the cognate to the agnate would be opposed to every 
system of jurisprudence. Comparative jurisprudence tells us 
that the cognates were not originally recognised as heirs at all ; 
their claims were admitted as society advanced ; at first they had 
assigned to them the lowest position, which continued to become 
higher with the progress of civilization ; and the last stage of 
development was the abolition of all distinctions between the 
agnates and the cognates. Look to the Roman law and its suc- 
cessive stages of development, to the two schools of Mahomedan 
law, to the Mitdbshard law in force in every part of Hindustan 
except in Bengal proper, as well as to the Ddyablidga law so far 
as it appears to be settled ; and you will be convinced of the 
truth of what is said above. According to the Sunni School of 
the Mahomedan law, still followed by the greater portion of the 
Mahomedan community, even the daughter’s son is postponed 
to the most distant agnate. And we fail to find anything pecu- 
liar to the Hindus of Bengal to account for the abnormal prefer- 
ence of the above-mentioned cognates, such as would result from 
the view taken by some, of the oblation theory, « 

The Hindu law of inheritance as it is, may not in many 
respects commend itself to Europeans, who are so advanced in 
civilization. Some of the educated natives also may feel it to 
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be contrary to natural justice. And we too may endorse the 
same view. Bat nothing will be farther from truth than to 
mistakp our own individual feelings for those of the Hindu 
community at large. Most of what we call natural, originate 
in acquired habits of thought. The feelings of a people are 
moulded and shaped by its peculiar manners, customs and insti- 
tutions. What is suited to the feelings of an imaginative people 
may be perfectly unsuitable to an objective race. What is 
suitable to an agricultural or. pastoral nation jnay be altogether 
unsuited to a commercial people. What is agreeable to a com- 
munity in its infancy may be quite disagreeable to it in a later 
stage of development. Ih the infancy of a society when the 
government could not be strong, and the protection of life and 
property depended more upon the exertions of the members 
themselves, people are observed to live in groups. Persons 
connected by natural ties of birth continue to live together : 
and we find society composed of families. Society has been 
continuing in this stage longer in India than ih any otljer coun- 
try. Ritual and social rules laid down upwards of three thou- 
sand years ago, are in most respects observed strictly to the 
present day. They again re-act upon the feelings of the people. 
Look to our marriage law. In order to preserve peace in 
families, it was ruled that two persons of either sex, born 
in the same family cannot intermarry. This rule has the 
force of law even now, and no man of the twice-born classes 
can marry a girl of the same gotra, although their common ancestor 
may be distant by more than a hundred generations. The Hindus 
are an agricultural people»adheriug to their ancestral homes and 
fields, and guided by their ancient customs and usages. Daughters 
born in the family pass by marriage to strange families which, 
oftener than not, reside in different and distant villages. The 
feelings of two families allied by marriage are often very far 
from being amicable towards each other. Persons having grand- 
sons by daughter are found to adopt sons. Seldom does a 
daughter oome back to see her relations, and even when she 
comes, she is allowed but a few days to remain with them. She 
and her children being thus out of sight become out of mind ; 
nor can fathers have any power over their married daughters 
and their children who uve separate from them. While 
the agnate relations Uve together in the same village assist- 
ing and sympathizing with each other on joyous as weU as 
on mournful, occasions. How strong is the tie that bind the 
agnatic relations together, and how complete is the estrangement 
between cognates, will appear in a glaring light if you look to the 
rules of mourning. A man shall have to observe the same period of 
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mourning on the death of an agnatic relation, fatale or female, 
who may be on the extreme verge of mpinda relationship ex- 
tending to seven degrees, as he has to observe on the death of his 
own father; whereas a brother's daughter's son or a son’s 
daughter's son is not required to observe the same even for a day. 
There are many and various other circumstances in our society 
and families, to account for the preference given by Hindu law 
to agnates. But things which present themselves often to us, are 
the very things winch we least observe. 

The feelings of the majority of the Hindus of Bengal seem to 
be against the introduction before the sakulyas, of the second and 
the third classes of sapindas, other than those who are admitted 
on all hands to have a “preferable position under the Diyabhaga, 
and who have in a later stage been, under altered circumstances, 
thought so nearer and dearer in the estimation of the Hindus 
of Bengal. 

The law of inheritance, can by no means be bo framed as to 
suit the feelings of all persons of a community. It is therefore 
supplemented in every civilized country by the law of testa- 
mentary succession. The people ''of the Lower Provinces of 
Bengal have now the power of devising their property by will. 
Those who think the law of inheritance to he unsuited to their 
feelings, therefore, are no longer fettered by its rules. 

Inheritance is so important a branch of law, that it ought 
to be placed beyond the possibility of any doubt or dispute. It 
ought to be as simple and clear as is possible. * Anything ought 
to be deprecated that is calculated to throw any cloud upon the 
same. 



CHAPTER X. 

EXCLUSION FROM INHERITANCE, AND DIVESTING. 

ORIGINAL TEXTS. 

\ i fr »nfrr»ft ^ xnnftr nfo- 

MKtrfa, 3 jcff?r i <*wt ownTfi w ^ wirfwt'- 

fwwt i «ww i. 

1. All co-heirs, who are endued witfi religion, are entitled 
to the property ; but he, who dissipates wealth by his vices, 
should be debarred from participation, even though he be the 
iirst born. So, of one, who has been excommunicated, the heri- 
table right, and connection through oblations of food and liba- 
tions of water, become extinct.— A'pastamba. * 

^ i uronfM i 

«rrtn*ftn: yt w rc -wg w » i 

2. A son who is devoid of S&stras, prowess and good pur- 
poses, who is destitute of devotion and knowledge, and who is 
wanting in conduct, is similar to urine and excrement.— Vribas- 
pati. 

^ I to* fap fr rc BT nTVfa HTJnct *l*f I JTj:, 4, | 

3. All those brothers, who are addicted to vice, lose their 
title to the inheritance;— Mann ix, 214. 

8 I ( ^t) *T TW nRTUTO fepft WST 

I nfalTJW I 

4. A woman is not entitled to the lieritagk ; for, a text of 
Revelation sots, Females are devoid of prowess and incompetent 
to inherit. — fiaudb&yana. 

^ %(tp| TMW fl tRfj:, t, i 

5. An impotent person and an outcast are excluded from a 
share of the heritage, aud so are those deaf-and- blind -from* birth, 
as well as madmen-idiots-aud-the-dumb and any others that are 
devoid of an o?gau of sense or action. — Mann, ix, 201. 

The words connected by hyphens are compound wolds la the 
original. Organs of action are five, namely, organ of speech, both 
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hands, both feet, excretory organs, and generative organs; 
organs of sense are also five, namely, eyes or Jbhe organ of sight, 
ears or the organ of hearing, nose or the organ of smell, palate 
or the organ of taste, and skin or the organ of touch. These are 
called the external organs of sense ; for, an internal organ of sense 
is admitted, and is named manas (—mind) which is the necessary 
channel of communication between the external organs of Bense 
and the soul, and which accounts for the absence of simultaneous 
perception ot the sensations on the five external organs, inasmuch 
as it is supposed to* be atomic in size and incapable of conveying 
more than one sensation at the same time. 

< l Prefer ufe(? mgt *nsr ^ *rWfsw i 

«rf*i sc 'ebroi: far* i ^ i 

6* An enemy to his father, an outcast, an impotent person, 
and one who is addicted to vice (or excommunicated) take no 
shares of the inheritance even though they be legitimate : much 
less, if they be sons of the wife by a man appointed to raise issue 
on her.— Narada, xiii, 21. 

® i nnr feift «r i 

Hirers Mfttrorer i 

h^ctj: Prerram ypwftfeu t g ^r: i 

7. When the father is dead an impotent person, a leper, a 
madman, an idiot, a blind man, an outcast, the offspring of an 
outcast, and a person wearing the tokfen of a religious order are 
not entitled to a share of the heritage : fobd and raiment should 
be given to them, excepting the outcast : but the sons of such 
persons being free from similar defects, shall obtain their father’s 
share of the inheritance. — Devala. 

« i ufer-*mn »pf « i 

sriki* i 

fftmi tromfen i 
piw surferr* i 

Wtt* *ftfeivrt *rwrn sntjsttw i 
fesrNrc q fe n fea * a i 

WIWP R«V— « 

9. An impotent person, an outcast and his issue, one lame, 
a madman, an idiot, a blind man, and a person afflicted with an 
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incnrable disease, and the like, are excluded from participation, 
but are to be maintained. But their sons, whether real legitimate 
or born of the appointed wife are entitled to allotments, if free 
from defects ; and their daughters must be maintained, until they 
are provided with husbands ; and their sonleas wires, conducting 
themselves aright, must be supported, but such as are unchaste 
should be expelled, and so indeed should those who are perverse. 
— Y&jnavalkya, ii, 141-143. 


EXCLUSION FROM INHERITANCE AND DIVESTING. 


Exclusion not total.— From the foregoing texts it' is clear 
that the persons that are excluded from participation of shares 
on partition are, with their wives and children, entitled to main- 
tenance, save and except one who is degraded and excommuni- 
cated and his issue born after his degradation ; so they cannot be 
said to be totally excluded from the inheritance. 

Causes of exclusion. — It should be remarked that* sex is a' 
cause of exclusion ; for, females are, as a general rule, excluded 
from inheritance, save and ex6ept such as have been expressly 
enumerated as heirs. The other causes of exclusion are certain 
moral or religious, mental, and pbj sical defects and deformities. 
They may be classified thus 


Defects 


'I. Irreligion or renunciation of 
religion. 

2. Sins causiug excommunica- 
tion or degradation. 

3. Uuchastity. 

4. Addiction to vice. 

5. Enmity to father. 

6. Adoption of religious order. 
’1. Insanity. 

2. Idiotcy. » 

1. Blindness. 

2. Deafness. 

3. Dumbness. 

4. Lameness. 

5. Impoteney. 

J7. Ot^^mcsoiSble diseases. 

Religious disability & excommunication, and Act XXI of 1850, 
The renunciation of Hindu religion, and consequent excommuni- 
cation are tto longer causes of exclusion from inheritance, since 
the passing of which provides i- 

“ J . So UKwh^^Inyia^or usage now in 


f 1. Moral or religious 


2. Mental 


1^8. Physical... 


force within the 
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territories subject to the Government of the East India Company 
as inflicts on any person forfeiture of rights or property, or 
may be held in any way to impair or affect any right of inheri- 
tance, by reason of his or her renouncing, or having been exclu- 
ded from the communion of any religion, or being deprived of 
caste, shall cease to be enforced as law in the Courts of the East 
India Company and in the Courts established by Royal Charter 
within the said territories.” 

The language *of this section, so far as it affects the Hindu 
law, shows that it relates to a person who, had been born a Hindu, 
but has renounced the Hindu religion or has been excluded from 
the communion of Hindu religion or has been deprived of caste: 
but its wording cannot apply to a person who is born a non- 
Hindu, although his father or mothor might be a Hindu by birth, 
but had become a pervert from Hinduism before he was born. 
This Act removes the disability of the person who renounces 
‘Hinduism ; his nort-Hindu descendants cannot claim any benefit 
under this Act. 

A person who is from birth a non-Hindu cannot be subject to 
the personal law of the Hindus, and cannot therefore lay claim 
to a right which is conferred on Hindus by the Hindu law to which 
he is not amenable. Nor can a Hindu claim to inherit from a 
Mahomedan or a Christian ; for, succession to their property is 
governed by the Mahomedan Law or the Succession Act respect- 
ively, neither of which applies to the Hindus. 

But the Allahabad High Court, has held* that a person who 
is born a Mahomedan, his father having renounced the Hindu 
religion, is entitled to inherit his Hindu paternal uncle’s estate, 
by virtue of the provision in the above Act" XXI of 1850, — Bhag~ 
want v. Kalin ,, 11 A.S., 100. It is difficult to follow the argument 
set forth IrTthe judgment. 

Section 9 Regulation vii of 1832 provides,— “ whenever, 
therefore, in any civil suit, the parties to such suit may be of 
different persuasions, * * * the laws of those (Hindu and Mabo- 
medan) religions shall not be permitted to operate to deprive such 
party or parties of any property to which, but for the operation 
of such laws they would have been entitled. In all such cases 
the decision shall be governed by the principles of justice, equity 
and good conscience ; it being clearly understood, however, that 
this provision shall not be considered as justifying the introduc- 
tion of the English or any foreign law, or the application to such 
cases of any rules not sanctioned by those principles.” 

This Regulation was enacted to be in force throughout the 
provinces subject to the Presidency of Port William. 

The preamble of Act XXI of 1850 recites this Regulation 
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and says that “ whereas it will be beneficial to extend the principle 
of that enactment (S. 9 of Reg. vii. of 1832) throughout the terri- 
tories subject to the Government of the East India Company, it 
is enacted as follows : — ” 

Thus it will be seen that what was intended to be done by 
Act XXI of 1850, is to extend that to the whole of British ludia, 
which was in force only in the Presidency of Fort William. 

Now, is it at all conformable to the principles of justice, 
equity, and good conscience to hold that the sou born to a person 
atter he had renounced Hinduism and become a Mahomedan 
or a Christian, is entitled to be heir of that person's Hindu 
brother or other relation, when it is a notorious fact that they 
become totally estranged and excommunicated, and are no longer 
recognized as relations by the Hindus ? For, it cannot but be ad- 
mitted that inheritance is founded on the principle of natural 
love and affection, and no court of equity can hold the principle 
applicable to persons who are practically perfept strangers to each 
other. . 

Deprivation of caste and Act XXI of I860— According to 
Hindu law, persons who are guilty of certain heinous sins are con- 
sidered degraded and deprived of caste, that is to say, they are 
deemed dead so far as their relations and caste-people are con- 
cerned, there being a complete cessation of all social intercourse 
as well as of the mutual right of inheritance. 

Now, an important question arises for consideration, namely, 
whether Act XXI'of 1850 was intended to remove the disqualifi- 
cation based upon deprivation of caste by reason only of change 
of religion? or irrespective of the same P 

If tho Act be read and construed by the light of its Preamble, 
there cannot be any doubt that deprivation of caste, owing only 
to change of religion, is what is intended by the Act to be declared 
as having no legal effect so as to affect the rights of a person 
changing his religion. The Act does not affect the principles 
of the Hindu moral law, and is operative only when there is a 
change of religion. This was the view taken by the Sadder 
Dewany Adawlut of Bengal, (Sudder decisions of 1858, p. 1891,) 
differing from the contrary view taken by Sir Lawrence Peel 
(2 Taylor and Bell, 300) ; the latter view, however, is supported 
by the weighty opinion of Sir Barnes Peacock (14 W.R., O.J., 23). 

But with the greatest deference to that eminent Chief Jus- 
tice, it may be asked was it the intention of the Legislature to do 
away with disabilities imposed by Hindu Law on persons 
guilty of gross moral offences ? Are we to understand that reli- 

f ;ion and morality are to be utterly ignored by the Indian Logis- 
ature and the Iudiau Courts? 
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If that be so, then it cannot but be held that the whole 
Chapter of Hindu law on exclusion from inheritaiioe, has been 
abolished by the above Act; for, the defects or deformities oausing 
exclusion from inheritance are supposed and believed to be the 
consequences of sins committed in the past forms of existence ; but 
if heinous sins perpetrated in the present life, which cause depri- 
vation of caste and exclusion from inheritance, be taken to have 
no longer any legal effect in consequence of the said Act, why 
th6n should similar- sins committed in past forms of existence, and 
manifested and evidenced by the deformities, have tlie effect 
of excluding from inheritance the unfortunate persons affected 
thereby P 

The Madras High 'Court appears to take the same view as the 
Bengal Sudder Dewany Court, namely, that the Act contemplates 
deprivation of caste by reason of change of religion. Tor, it has 
been held that ns regards inheritance to the property left by 
dancing girls or prostitutes who are degraded from caste, their 
sister or .adopted niece belonging to their fallen class succeed in 
preference to a brother remaining in caste : 12 M. S., 277 ; 
13 M. S., 133. 

It has also been held by the same coart that marriage is dis- 
solved by a Hindu husband becoming a Christian, which is tan- 
tamount according to Hindu Law, to becoming degraded and out- 
casted, 8 M. S., 169. 

The Calcutta High Court also have followed these rulings 
and held that the general rule, that the tie ef kindred between 
a woman’s natural family and herself ceases when she becomes 
degraded and ontcaste, applies with even greater foroe as between 
her and the members of her husband’s family ; the husband’s 
sister’s son, therefore, has no right of inheritance in property 
acquired by a woman who left her husband’s family and became 
degraded by being a woman of the town ; 21 C. S., 697. 

It should, hcwever, be remarked that in the case of depriva- 
tion of caste, also, tlie privilege conferred by this Act is only 
personal, as applying to the person who having been in the caste 
is deprived of it j it cannot apply to bis descendants coming into 
existence after he has beoome an outcaste. For an outcasts is 
beyond the pale of Hinduism to wbom the Hindu law cannot 
apply ; and there cannot, in law, subsist any connection or rela- 
tionship between the outcaste and those in caste. The outcasts 
is deemed dead, and funeral ceremonies are performed for him, 
by his relations in caste, see Manu xi, 183 et »eq. ^But see contra 
18 0. S., 264. 

Unchastity — of women is highly condemned, and it admit- 
tedTby all the. schools to exclude the widow from inheriting her 
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husband's estate 5 in fact a wife's right to be her husband's heir 
is founded 0 * her fidelity and loyalty to him. It is her devotion 
to thedmsband that constitutes her to be the half of her husband) 
in which capacity she inherits his estate, and of which estate 
she becomes divested by giving up that character by re-marriage. 
Although unchastity and disloyalty before the husbatid's death 
would exclude the widow, unchastity subsequent to the husband’s 
death will not divest the estate already vested in her , — Moniram 
v. Keri, 5 0. S., 776 affirming 19 W. R., 867. »The latter propAsi? 
tion, however, is true only in a qualified sense, as will presently 
appear. 

But there is a conflict of decisions with respect to the 
effect of unchastity of the daughter atfd the mother on their 
right of inheritance. The A[lahaba d. Qftmbqjp and Madra s 
TJiflh fflewrtn have held that neither the daughter nor the mother 
is excluded by reason of unchastity which, as a cause of disiu- 
lierison, applies to the widow alone : ( Qanaa. r. Ohasita, 1 A. S., 
46; A ilvuapa v . Rudrava. 4 B. S., 104; kofiwdu v. , Laksh mi , 
5 M. S., 149). But the Qaloutta^ItifglwCISnrF’Tias E“eTcf “that 
the condition of chastity applies not only to the widow but also 
to the daughter (22 C. S., 347) and to the mother (4 C. S., 550). 

There is nothing, however, in the Dayabliaga in support of 
this view taken by the Calcutta High Court; and the reasoning 
by which that conclusion is arrived at, appears to be, as pointed 
out by the Madras High Court, disapproved by the Privy Council 
in the Uncliastitycase. 

The chastity of the mother and the daughter is not required 
by any commentary, as* a condition of their succession. The 
reasons assigned in thh Ddyabh&ga for the mother's succession 
are the secular benefits received from her by the deceased, and 
her capacity to confer spiritual benefit by giving birth to other; 
sons ; but the existence of the second reason is not at all necessary. 
As regards the daughter, her capacity to be mother of sons, and 
her descent from the propositus, are set forth as the reasons for 
her succession. Their unchastity does not prejudicially affect 
the spiritual welfare of the deceased, in the same way as that 
of the wife or the widow. The ViramitrodavA appears to declare 
by necessary implication, that ' 'the mother’s unchastity is no 
disqualification for inheritance, — p. 190. 

In the two cases before the Calcutta High Court, the two 
women concerned were not only unchaste but were also degraded 
and outcosted ; and their exclusion could be justified on the 
latter ground, if Act XXI of 1850 be taken to remove the dis- 
qualification of being deprived of caste by reason only of re- 
nunciation of the Hindu religion. The Judges, however, avoided 
deciding that question. 
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Mere uncbastity when not followed by conception or by loss 
of caste is an expiable and venial offence and cannot justify 
exclusion from inheritance, of female relations other twin the 
wife whose case stands on a different footing altogether ; for 
conjugal fidelity to the husband is of the essence of the notion 
of a wife and forms the foundation, and is the sine qua non, of her 
heritable right. 

Parasara, who is said to ordain the law for this Kali age, 
declares — r 

w?r *rrft fom *tt w Jtwtfw u ®, a i 

*r«^gf5T g trr *nft nwvnlifiT: i 

sn*TH^*r srafa 5 # \°> i 

siT^TBr aw VfcW ^ I 

t wi Ttf" qftcri nriranfriiflr 11 v i 

which means , — “ A woman (committing adultery) is purified by 
cajbapjgnia, provided she did not conceive, (vii. 4). If a woman 
has committed adultery once, and is not desirous to commit that 
sinful act again, she becomes pure by Prajdpatya rite and by the 
flow of the catamenia (x. 26.) If a woman becomes pregnant 
by her paramour when her husband is dead or is missing ; she 
being a wicked and degraded woman should be carried to the 
territory of a different king and be abandoned there, (x. 30.) ” 
Thus it will be seen that there are different grades of unchastity: 
and the offence is an expiablo one in light crises. It should be 
noticed that a widow becoming pregnant by v adultery must become 
deprived of her husband’s estate by reason of the punishment 
of banishment inflicted on her. 

Yajnavalkya^also ordains the same rule: — 

^mfwnct nfmt i 

sw-nait graft? srftnnfaff n 
y!K ^ frret JnssfsrH fit? i 

trr=p*: ftan t gtfoeft <5 j?p n 

stfiTwrog star sn*f smft firaNft i 
stiMgWt ■* «*fir graft « i 

which means. — “ A. woman guilty of uuchastity shall be deprived 
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of ber position and possessions, shall wear dirty clothes, shall 
live upon starving maintenance, shall be humiliated and made to 
sleep on bare ground. The Moon has given them purity, the 
Gandarvas have given them sweet voice, the Fire has given them 
permanent sanctity, women are therefore always pure. A woman 
guilty of adultery is purified by catamenia; but her abandonment 
is ordained in case of conception by adultery, and in case of 
causing abortion or killing the husband, as well as in case of com- 
mitting heinous sins.” — i, 70-72. % • 

The above texts were not before the courts in the Unchastity 
case. They show that Unchastity alone is a light offence, it 
becomes very grave if followed by conception, and that then a 
widow’s right to her husband’s estate mu£L cease. 

It should be remarked that un chastity of women is not enu- 
merated in the Chapter on Exclusion, as a cause of exclusion from 
inheritance. 

Addiction to vice— A man of vicious habits is excluded from 
inheritance. Under this head you may include unchaste women* 
But if you exclude females on that ground, you must disinherit 
also males who disipate wealth in wine and women, or by 
gambling. There is, however, no reported case m which a male has 
ever been excluded on account of vice, though instances are unfor- 
tunately too frequent, of young men inheriting property, being 
led astray to a vicious course of life by designing and unprincipled 
people. 

Enmity to the father.— The father is so great a benefactor of 
the son, that the Hindu kfcw requires the son to respect the father 
the author of his being, as a God: in fact the idea of father is 
associated with the idea of the Creator of all beings, or God the 
Father. A son who does not respect his father is highly censured: 
and a son who is habitually inimical to his father and beats him 
or otherwise ill-treats him is excluded from inheritance, as being 
an ungrateful wretcli and heinous sinner, and as such unworthy 
of having the status of son. 

Adoption of religious order. — Entrance into a religious order 
is tantamount to civil death so as to cause a complete severance 
of his connection with his relations, as well as with his property 
inheritance to which opens on his renouncing the world by the 
adoption of a religious order ; any property which may be subse- 
quently acquired by persons adopting religious orders passes to their 
religious relations. Such persons might be of three descriptions, 
namely, (1) Naishthika Brahmachdri or life-long student, (2) 
Vdnaprasthfr or retired to a forest, meaniug one adopting the third 
order or stage of retired life for religious purpose, (3) Bhikshu 
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or Jati or Sannydti or one who renounces the world and be- 
comes a religious mendicant. The adoption of the first two 
orders is included tinder practices to be avoided in this kali 
age, see mpra p. 5 ; persons of the last description are still 
found, who renounce all worldly concerns and cut off all connec- 
tion with their relations ; and they are excluded from inheri- 
tance. 

But the renunciation must be complete and not nomiual 
only, as in the case of persons entering the Vaishnana sect in 
lower Bengal, called Byragis by name, but who do not mean 
thereby to renounce worldly affairs and relinquish property. 
Such a Byragi is not excluded from inheritance ( Teeluk v. Shama , 
1 W. It., 201 ,) and his property passes on his death to his ordinary 
relations,— 10 W. R., 172 ; 15 W. R.. 197. 

Idiotcy. — In the Ddyabhaga (V, 9) jffitrfa or an idiot is de- 
fined to be a person not susceptible of instruction. It is a con- 
genital and incurable mental infirmity arresting development of 
the intellectual faculties : the onus lies on the party asserting the 
existence of the disqualification : ,8urti v. Narain, 12 A. S., 530. 

Insanity — is a disease of the mind, which need not be 
congenital nor incurable to exclude from inheritance the person 
affected thereby at the time the succession opens : Woma v. Qim, 
10 C. S., 639 ; Deo v. Eudh, 5 A. S., 609. *"***'’ ' ini «» 

A member of a joint family governed by the M|tafe^har d. 
will be precluded from participating a share as coparcener if at 
the time of partition, he is affected by insanity, although he 
was free from that disease before, and did acquire a right to the 
ancestral property from his birth : Ram' v. Lalla, 8 O. S., 149 
and 922. X 

He is therefore divested of a vested right, and thus it is 
apparent that the strict rule of vesting and divestiiig does not 
apply to a MitSkfihard joint family ; and it follows therefore that 
if the malady is cured after partition, he would be entitled to a 
share by re-opening partition. ‘ 

Defects of external organs of sense and of notion.— Blind- 
ness and deafness must be congenital, according to Mann. And 
it follows a fortiori and by necessary implication, that the defects 
of other organs, namely, dumbness, lameness, impotency and 
the like must be of the samtf'lMfhcfer, ^opgeptoJL‘"If the 
defects of the two principal organs of seeing and hearing, can- 
not disinherit, when they arise subsequently to birth j then why 
should the defect of a minor organ, exclude from inheritance, 
if it be not congenital P Otherwise, the accidental loss of a limb 
or organ of action, as in the case of a soldier and hero, May 
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bare the effect of exclusion. It appears to he necessary that 
these defects must also he incurable t 23 W. B., 73; IB. S., 177 
and 5^7 j 6 A. S., 322 5 18 0. S„ 327. 

Leprosy and other incurable diseases —Leprosy may be 
taken as a defect of the organ of touch. It need not he 
congenital; but it appears that it should be incurable: Anserfm 
v. Bantu , t B. S., 554. It is not easy to determine whaloTEer 
incurable diseases will be held to be disqualifications for in- 
heritance. • • 

Disqualification personal.— If the person affected by a dis- 
qualification, has a son or other descendant of his body, who 
would by right of representation take bis- place and inherit in 
case he were dead, then such a descendant will, if he is himself 
fiee from similar defects, inherit, notwithstanding the exclusion 
of liis father or other ancestor. Thus a son of a blind person, 
if not affected by any disability, is entitled to succeed to bis 
grandfather’s property, notwithstanding thS exclusion of his 
father. This rule, however, does not apply to a son born to an 
outcast after his degradation j nor to a son adopted by a dis- 
qualified person ; nor to a son of a disqualified brother, when 
there is another brother free from defects. 

Dare of defect, after-born son, and divesting. — But if there 
be no snch son or descendant in existence %t the time when the 
succession opens, but comes into existence afterwards, then such 
a son is not entitled to take by divesting the heir in whom the 
succession has already vested. It has been so held by a Pull 
Bench of the Calcutta High Court in the blindman’s son’s case of 
Kgjjimjh HZmikm 2 B. L. B., P. £., 115, governed by the Bengal 
school. 

Nor will the removal of the defect subsequent to the opening 
of tbe inheritance, entitle the affected person to claim the heri- 
tage by divesting the person in whom it already rested. 

But this rule cannot apply to MitAkshard joint family.— The 
Mit&ksharS deals with the subject of exclusion in connection 
with the partition of joint property ; it does not require any defect 
to be congenital j if the disqualification arises before partition, it 
will cause exclusion of the affected person ; if again the disquali- 
ficatlonis subsequently removed, He will be entitled to take his share 
by re-opening the partition, like a posthumoqs son; Mit. 2, 10,8-7. 
} h?iye already tbahthe strict* pie of vesting and 

mg cannot apply to a MMksuara joint family ; for, Testing and 
divesting eoffttntiaHy go on in such a family by births ana death# 
Bow else could a person becoming insane after birth but before 
80 
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partition, be excluded from participating a share of the ancestral 
property to which he bad acquired an interest from his birth 2 

Accordingly in a case where one of two brothers died leaving 
a deaf and dumb son, and afterwards a son was born to the latter, 
it has been held by the Madras High Court that this after-born 
grandson is entitled to take his grandfather’s undivided copar- 
cenary interest which may be said to have passed on his death 
by survivorship to his brother’s descendants, subject, however, 
to the charge of the maintenance of the disqualified son and his 
family, Krishna v. Sami, 9 M. S., 64. The Madras High Court 
followed the principle underlying the case of Boghunada v. Brojo 
Kisor, 1 M. S., 69=3 I. A., 154, in which tlV list Tibider oF an 
impartible estate died leaving a widow authorized to adopt a son, 
and an undivided brother in whom the estate vested by survivor- 
ship to the exclusion of the widow, who subsequently adopted a 
son, and it was held by the Judicial Committee that this adopted 
son was entitled to take the estate by divesting his uncle. 

It should be borne in mind that the ancestral property of a 
Mitdkshard joint family is really vested in the family and not in 
the individual members thereof, although it is possible that at a 
particular time one member alone possesses the right of aliena- 
tion over it for family purposes. It is quite erroneous to suppose 
in either of the above two cases that the family property was 
absolutely vested in the surviving brother or brother’s sou, when 
the maintenance of the disqualified son and the female members 
is a charge upon the property. « 

The English lawyers create a confusion in Hindu law by 
introducing the distinction of legal and equitable estates and 
charges. 

If a man may become divested of half the ancestral estate 
by the birth of a son. to him, where is the incongruity if be be 
divested of the same half by the birth of a son to his disqualified 
nephew who alsorhos an interest in the estate from which he gets 
his maintenance* 

But in a case similar to the above Madras case, the Bombay 
High Court has taken a contrary view by holding that a grandson 
born after the death of the grandfather, to bis deaf and dumb son 
is not entitled to take the undivided moiety of the grandfather, 
which passed by survivorship to the latter’s surviving brother 
and his son : Bapuji v. Pandurang, 6 B. S., 616. 

It should, however, be remembered that properly speaking, 
the undivided coparcepery interest of a deceased member does 
not really pass to any body, but simply lapses ; no {Person acquires 
on bis death any right to the family estate, which he had not 
before. No question of shares arises so long as the family 
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remains joint; in this case, there were the surviving brother and 
liis son forming a joint family, of which the deaf and dumb 
person *also was a member, and when a son was born to the dis- 
qualified member, he also became a member of the joint family ; 
and there is no reason why he should not get a share on partition 
of the property of the family of which he is a member. The 
Hindu law says that “ their sons if free from defects shall get their 
shares,” the hereditary source of their maintenance. The opera- 
tion of this equitable rule .cannot be restricted, unless there be 
equitable considerations of a different kind. 

Maintenance. — Excepting the outcaste, the disqualified per- 
sons are not really excluded from inheritance, but, tliey do not 
get shares on partition of the family property, while they and 
their wives and children are entitled to get maintenance out of 
the property. 

It should be observed that agriculture is the chief resource 
of the people of this country, and the ancestral fields form the 
productive property of families. But the infirmities Causing the so- 
called exclusion from inheritance, incapacitate the persons affected 
thereby for carrying on the cultivation of their shares of the land. 
Hence what the Hindu law seems to provide is, that their shares 
should be in the possession of the other members who must 
furnish them and their family with maintenance, and defray the 
expenses of the marriage of their daughters. So these disqualified 
persons enjoy the rights of a co-sliarer so far as their necessary 
expenses are concerned ; and thus the Hindu law is not really hard 
ou those to whom nature has been so unkind. 
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ORIGINAL TEXTS. 

\ l *rffcr-S!Rt-wsn*rt *rc4 #- <f PfaT *nr- 1 

ihw sr fwr »r fimror* i wrcwuut i 

1. The father is •master of all of the gems, pearls and 
corals j but neither the father nor the grandfather is so, of the 
whole immoveable property. — Yajnavulkya. 

* i arrar Sr ra r * n m sn % w w*f graffrun * i 

, % sfir f^r WTI^Pfl tgftH&Pft ftarff cP I S^: I 

2. They who are born, and (hey who are yet unbegotten, 
and they who are actually in the womb, alt require means of 
support : the dissipation of their hereditary (souroe of) main- 
tenance is highly censured. — Manu, D. B., i, 45. 

* i iftWN trap® wrifanp? \ 

*TC3T ^ I 

3. The support of the group of persons who should be' 
maintained, is the approved means 6f attaining heaven s but 
hell is the man’s portion if they suffer : therefore he should 
carefully maintain them. — Manu, D. B., ii, 28. 

8 I fwr wen ffi ptfai f w ^»tf srwifWs l 
tftspflr -3*r*?n n ^ i 

4. The father, the mother, the Guru (an eldeily relation 
worthy of respect), a wife, an offspring, poor dependents, a guest, 
and a religious mendigaut are declared to be the group of persons 
Who should be mnintained.-<-Manu cited in Srikrishna’s copxmen- 
tary on the Ddyahhfiga, ii, 23. 

It i v wm ffartt *rre?f R?n ftra* i , 

WHT VT-fal *rf**f^ II Nf! I f 

5. It is declared by Manu that the aged mother and father, 
the chaste wife, and an infant child must he maintained even 
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by doing a hundred misdeeds. — Manu cited in the Mitfikshari 
while dealing with Gifts. 

X I X*T | WltpisaiP 

6. Property other than what is required for the mainte* 
nance of the family, may be given. — Yfijnavalkya, ii, 175. 

® I T*TFI ^TRl tf’Spr srsCT^q; i 

7. A father shall perform the purificatory ceremonies tor 
his sons, and provide them with a source of maintenance. 

MAINTENANCE. 

Twofold liability for maintenance.— 'A. person's liability to 
maintain other persons, is of two descriptions : one is limited by 
his inheritance of the ancestral and other property, while the 
other is absolute and independent of such property, and is 
determined by certain relationship. 

Absolute liability.— A man is bound to maintain ‘his aged 
parents, his virtuous wife, and his minor children, (Text No 5) 
whether he inherited any property or not. He is also bound to 
support his infant illegitimate child, see Criminal Procedure, Sec- 
tion 488, 

Liability limited by inherited property.— The ancestral im- 
moveable property is the hereditary source of maintenance of 
the members of the family, and the same is charged with the 
liability of supporting its members, all of whom acquire a right 
to such property from the moment they become members of 
the family, by virtue ,of which they are at least entitled to main- 
tenance out of the same: see supra , pp. 121 et seq. 

The ancestral property cannot be sold or given away except 
for the support of the family ; a small portion of the same may 
be alienated, if not incompatible with the support of the family, 
D. B., 2, 22-26. * 

There is no difference between the two schools as regards 
the view that the ancestral property is charged with the main- 
tenance of the members of the family, and that no alienation 
can be made which will prejudicially affect the support of the 
group of persons who ought to be maintained,— Text No. 4. 

Henoe, although according to the Bengal school a son does 
not acquire a right to ancestral property, co-equal to' that of the 
father, and is not therefore competent to enforce a partition of 
the same against the father, yet the father Is not absolute master 
of the earne, so as to be competent to alieuate it and deprive the 
son and other members of the family, of their source of maiu- 
teuanoA. 
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This is tbe view which is propounded in the second chap* 
ter of the Dtyabbiga, but it has been departed from by our 
courts of justice, who hold that there is no distinction between 
ancestral and self-acquired property as regards the father’s right 
of disposal over the same. But still this modern development of 
law cannot affect the question of the son’s right of support from 
ancestral property so long as it has not been actually disposed of. 

Persons entitled to maintenance from ancestral property.— 
According to tbe tiue view of Hindu law, and to the exigencies 
of Hindu society, as well as to Hindu feelings, the persons that are 
entitled to maintenance from ancestral and inherited property, 
are — 

1. All male members of the family, including those that are 
excluded from inheritance. 

2. Their wives or widows. 

„ 8. Their unmarried daughters. 

4. Their married or widowed daughters when they cannot 
get maintenance from their husband’s family. 

5. The dependent members or the poor relations whom the 
deceased proprietor used to maintain, if sufficient property has 
been left by him. 

As regards the Mitakshavd school there is no doubt as to the 
right of the persons under heads 1, 2, and 3, to maintenance out 
of ancestral property. 

In the Bengal school, however, a doubt may be raised as to 
the right of an adult son and consequently of* his wife or widow 
and daughter. But it should be remembered that the Hindu law 
makes provision for the maintenance of even an illegitimate son. 

Adult sons, daughters-in-law, and the like.— We have already 
seen that adult sons and their wives and children are entitled to 
maintenance from the ancestral property, in both the schools. 
It is to be now considered whether they are entitled to claim 
maintenance frofci the father’s self-acquired property. It should 
be observed that the Mitdkshard recognizes the right by birth, of 
the son and the like male descendant, to even the self-acquired pro- 
perty of the father and the like. This right is a subordinate right 
like that of the wife, and is recognised for the self-same reason, 
namely, enjoyment by sons, of father’s property; hence, sons 
must be held entitled to claim maintenance from such property. 
The Bengal school, however, does not admit right by birth. 

If we look to thd actual usage even now prevailing in Hindu 
society, we find that tbe sons continue to live with their fathers 
even after attaining majority and also after marriage, and to be 
supported by them, when not earning anything. In fact it is 
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the father who celebrates the son’s marriage, the son being 
merely a passive agent in the transaction $ the father decides 
whether the son should marry, and it is he who selects the bride, 
and it is he who settles the terms with the bride’s father. After 
marriage the bride comes to her ''father-in-law’s house,” and 
not to her “ husband’s house.” A man consents to- give his 
daughter in marriage, when he is satisfied that her father-in-law 
is possessed of means so as to be able to support her. Can there 
be any doubt that under the .foregoing circumstances the father- 
in-law is bound to support her and the children born of her ? 

Although the general usage of the Hindu fathers’ maintain- 
ing their adult sons, and the fact of a particular son’s being 
always maintained from his birth by his father, would not create 
a legal liability of a father for furnishing adult sons with 
maintenance out of his self-acquired property, yet there are 
strong equitable considerations arising from his conduct, which 
tend to fix him with the legal liability to maintain that son’s wife 
and children ; for, there is an implied, if not An express, contract 
on his part, with the infant bride’s guardian, that he will support 
her, the bridegroom being unable at the time of his marriage 
even to maintain himself. 

But a widowed daughter-in-law who left her “ father-in-law’s 
house” without any just cause, has been held to be not entitled 
to claim separate monetary maintenance from her father-in-law, 
to be enjoyed by her while living in her “ father’s house.” The 
“father-in-law’s house” is the proper place of residence for a 
married or a widowed woman . — Khetra v. Kasi, 10 W. R., 89= 
2 B. L. R., 15. . 

The debt incurred by a Hindu widow in possession of her 
husband’s estate to celebrate the marriage of the daughter of a 
son who had died before his father, has been held to be a valid 
charge on the estate passing to the reversioner after the widow’s 
death, 6 C. S., 30. , 

It follows therefore that her maintenance is also a charge 
on her grandfather’s estate. 

Wife and widowed wife. — According to both the schools, 
the lawfully wedded wife acquires from the moment of her 
marriage, a right to the property belonging to the husband at 
the time, ana also to any property that may subsequently be 
acquired by him, so that she becomes a co-owner of tbe husband, 
though lmr right, is, apt. co-equal to that of the husband, but a 
subordinate ope, owing to her disability founded on ber status 
of perpetual dr life-long minority or dependence. I have al- 
ready pointed out the reason why this right is recognized) see 
ante p. 126 . 
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This right subsists even after the husband's death, although 
her husband's rights way pass by survivorship or by succession 
to sons or even to collaterals ; these simply step into t)je posi- 
tion of her husband, and she is required by Hindu law to live 
under their guardianship after the husband’s death. The reason 
for recognising this right continues even after the husband’s 
death. 

There are* however, a remark in the D dv^ b| ^ga^^3f u i, 27) 
and another in. the^ Virami trodaya (p t 165), wuich are wade for 
meeting an adverse which may mislead the reader 

to think that the right is extinguished by the husband’s death, but 
which are not intended to be taken as the correct doctrine. Jitn&ta* 
yihMja maintains that the widow is entitled to inherit hol^Eus- 
band's estate in preference to his undivided brethren, who were 
according to the Mitdksharu, joint tenants with the deceased, 
ajod are therefore entitled to take by survivorship to the exclu- 
sion of the widow. The D&yabhaga does not admit joint-tenancy 
of co-heirs, but mirin tains that they take as tenants-in-common, 
and that therefore survivorship does not apply (xi, i, 26). But the 
author of the D&yabhdga proceeds further, and controverts the 
Mitdkslw r£ doctrine of survivorship even assumingthe joint- tenancy 
of coparceners, by putting forward the argument that the wife 
was also a co-owner of the husband, and is therefore entitled to 
take by survivorship; hence she cannot be excluded even on that 
ground by the husband's undivided brethren (xi, i, 27). But then 
an objection might arise to this argument, namely, that why should 
not the widow take by survivorship to the exclusion of the male 
issue. This is obviated by the author by saying that, in that case 
her right might be assumed to be extinguished by the death of the 
husband, because there are express texts providing the succession 
of the male issue to the exclusion of the widow. 

But it should be noticed that the whole of this is merely an 
argument against the Mitdkshard doctrine of survivorship ex- 
cluding the widow, even assuming the correctness of the theory 
of joint-tenancy upon which the same is based. And therefore 
the last assumption of the extinction of her right is not the 
author’s own view of the nature of the wife's co-ownership : D. B., 
*i, i, 26. 

The Vframitrodaya again while controverting the ©dyabhdga 
doctrine of the widow's succession in all cases, takes advantage 
of the last assumption made by Jfmdtftvdhaon, and maintains 
that the widow's right to her husband's property, accruing from 
marriage, must be taken to be extinguished in all noses, py the 
death of the husband, so as to disentitle her to take by Survivor- 
ship in any case. But this assumption is not at* aft necessary 
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to bo made, nor is there any authority in support of it; for the 
continuance of the widow’s subordinate right is perfectly consistent 
with the right of the coparceners by survivorship, as it was with 
the right of the husband himself. 

Besides it is contrary to the reason for recognizing this 
right, and contrary to the MiUkshard itself (on Tajnavalkya, ii, 52), 
and to its'fundamental doctrine, namely, that partition cannot 
create any right, but proceeds upon the footing of pre-existing 
rights, and that it is by virtue of the wife's right to the husband's 
property, that she obtains a share even when partition is made 
by her sons after the husband’s death, and that it is by virtue 
of this right that she continues to enjoy the family property so 
long ns it remains joint after the husband** death. 

Hence, according to both the schools, the i*ight which a 
woman acquires to her husband’s property subsists after his 
death, whether his interest passes by succession or by survivorship 
to the male issue or any other person. 

It has already been said (p. G7) that life wife is Jxmnd to 
reside with the husband, she cannot claim separate maintenance 
except for such ill-treatment as* would amount to cruelty in the 
estimation of an English Matrimonial Court, 
dra, 19 0. S., 81). But if the husband refuses tcT receive* me wife 
into his house without sufficient cause, she is entitled to separate 
maintenanc 9 W. R., 475. 

An unchaste wife or widow is not entitled to any maintenance 
from the husband £r his heirs respectively. That the husband’s 
successors taking liis estate by survivorship, descent, or devise 
are not bound to maintain his unchaste widow, is a proposition 
which is beyond all -doubt, fioma v . Kajcuii, 17 C. 8., 6H4. 

The provision made by Hinuut^ maintenance 

of an unchaste but penitent wife, is only a moral injunction on 
the husband, 

When the husband is alive, he is personally liable for the 
wife’s maintenance, Which is also a legal charge upon bis pro- 
perty, this charge being the legal incident of her marital co-own- 
ership in all her husband's property. But after his death, his 
widow’s right of maintenance becomes limited to his estate, which, 
when it passes to any other heir, is charged with the same. 

But it has been held that a widow is not bound to live in her 
husband’s house, though undoubtedly it is the proper place for 
her to reside, which she cannot be permitted to leave for unchaste 
purposes and ^retain her maintenance, — 14 

A widow, however, whose husband has directed that she shalf 
be maintained in the family house, is not entitled to maintenance 
31 
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if she leside elsewhere without cause, — Girictna v. 1Ionamci 9 IB 
B. 8., 236. 

Stepmother.— Although a widow’s maintenance is a charge 
on the entire estate of her husband, yet it has been held that 
after partition between her son and her stepsons, it will be a 
charge only ou the share of her son and not on that of her step- 
sons, — Hemangini v. Kedar , 16 0. 8., 758 = 16 1. A., 115. 

€ Daughters. — Unmarried daughters of the deceased proprietor 
are to be maintained by the heir until marriage. It has already 
been seen that the unmarried daughters of disqualified members 
are to be so maintained 

A married daughter is ordinarily to be maintained in her hus- 
band’s family. But if they arc unable to maintain her, she is 
entitled to be maintained in her father’s family. 

Sometimes the married daughter does not leave her father’s 
house after marriage, but continues to live with her husband as 
Ghar-jamai , in her father’s house: in such cases she, her husband, 
and her children are entitled to maintenance from her father ami 
his estate. 

Sisters. — The maintenance of an unmarried sister and the 


expenses of her marriage are charges on the brother’s estate, es- 
pecially when it was inherited by him from an ancestor. It is 
most unfortunate that the sister is not recognised as heir. 

Dependent members. — Poor relations and other dependent 
members whom a person used + o maintain*, as being morally 
bound to do so, are after his death entitled to maintenance 


from his heirs provided he left sufficient property. Thus it has 
been held that a person succeeding to hie father’s self-acquired 
property is bound to maintain liis pre-deceased brother’s widow 
who used to be maintained by her father-in-law,— 

11 A. S. f 194 ; Ka mmi v.phandm . 17 0. S., 378. 

* But persona in this pr e ou I earn en t are not entitled to separate 
maintenance except for very special causes ; they are bound to 
reside in the house with the heir, and to perform the reciprocal 
duty in connection with the household affairs as is ordinarily 


expected of him or her in the Hindu Society $ otherwise the bur- 
den would be very heavy on the heir, unless the inherited property 
be very large. It may be observed in this connection that female 
members of orthodox Hindu families have the duty of preparing 
the food for the family $ so one claiming the right cannot justly 
refuse to perform the corresponding duty of such a member. 
And the amount must be fixed on a reduced scale, Should separate 
maintenance be awarded v. Bindoo , 6 W. B,, 286. 

Under this head are included invalid adopted sons, con-' 
cubines, illegitimate sons and the like. 
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Amount of maintenance. —If a person be entitled to separate 
maintenance, then the question will arise as to its amount, the 
solution of which will depend upon the extent of th e prop erty . the 
ngfrirA nf f.iiA claimant’s right, the numGer" ^^otIi^^ of 

the family and other peculiar facts of each case , — JiMP 
12 A. S., 558 ; 15 WTK7j73 ; Niti f a 55. 

Where the right to maintenanceis* *flT8 , Tifar incident of a 
right to property, such as that of the widow of the deceased 
proprietor, the lowest limit is to bo determined by having regard 
to the extent^ of the property and to similar right, if any, of any 
oth er p erson? " 1 

"Trie widow of an undivided co par cener has been held to be?\ 
not entitled to claim from the survivor, move than the proceeds of 
the share which would have been allotted to the husband had 
there been a partition during his life-time , — Madhav v. Ganga , 

2 B. S., 637, Adihui v. Cursan , 11 B. S., 199 — Mitakshara case. 

When, however, the property is very large, the maximum 
limit is to be ascertained by having regard to’the expenses which 
the claimant will have to incur for living in the style suitable to 
the position of the claimant and of the family, that is to say, to 
the charges for establishment, food, clothing, religious ceremonies 
and the like, due to the claimant. The amount is not to bear any 
fixed ratio to the property, the sufficiency of the maintenance is 
the criterion, — Tagore v. Tagore 9 18 W. R., 373. 

As regard s T t Tie ’’ainouufi^i distinction, however, should be 
drawn between tlaose that are entitled to maintenance as the 
legal iucident of their right to the property, and those who have 
no such right but are bo be maintained as being .dgppudenfc 
members. In the latter case the amount must be smaller. 

Other sources of maintenance. — If the claimant for mainten- 
ance is possessed of property yielding an income, that must be 
taken into consideration. It is doubtful whether a person 
possessed of sufficient means for support derived from a different 
source, can claim maintenance from another person, who would 
otherwise be liable to maintain him or her. Take for instance, the 
case of a woman who has inherited her father’s estate, the income 
of which is more than sufficient for her maintenance. If the 
right to maintenance depends on necessity for the same, then 
surely a person whose maintenance is otherwise satisfied, is not 
in need of it, and therefore cannot lay a claim for what is non 
The right however seems to remain, but the, .amount, must 
he nil or nominal*., fig that must be fixed having, regard £q, Uif 
nee^jvfi1®6?does not exist. 

Bow far a charge.— There seems to be a misconception on 
this subject owing to the disregard of the subordinate or ifbper- 
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feet rights in property, which the Hindu law recognizes, and of 
which the right to maintenance is one of the legal incidents. 
The maintenance of all persons having this imperfect right in 
the property must be a legal charge on the same ; while that of 
others having no such right may be deemed only an equitable 
charge on the property. 

But it should be specially noticed that the ancestral im- 
moveable property is regarded by the Hindu law as the heredi- 
tary source of maintenance, of all the members of the family, 
dependent or independent, and no holder of it in whom it may 
be deemed vested, and who is described as u proprietary member" 
by Mr. Justice West, is competent to alienate it except for. the 
support of the family. ‘ This is the view propounded even by 
JimtUavdliana, upon the authority of the text No. 1 cited above, 
see D.B., ii, 23-26. 

The whole spirit of Hindu law is against alienation of an- 
cestral immoveable . estate which is the only source of mainten- 
ance of the helpless'females, and also of the males in this country 
where agriculture is the chief source of wealth, and the Hindus 
depend solely on the produce of land for subsistence. 

Thus both law and equity are in favour of the proposition 
that maintenance is a legal charge on the estate, the holder of 
which cannot alienate it so as to defeat the right of maintenance, 
at any rate of those that have an imperfect right in the property, 
such as the wife of an owner of the property. Besides it is erro- 
neous to suppose the proprietary member to « be absolute owner 
when there exists a female member who acquired a right to it, 
which also is proprietary though subordinate. 

Bona fide purchasers for value without notice— are great 
favourites of the English law recognizing legal and equitable 
estates, charges and liens. 

Upon the analogy of English law our courts have held that 
bond fide purchasers for value without notice of the claim for 
maintenance, from the heir or other holder of the property, are 
not liable for the same. The learned judges proceed to discuss 
the question on the assumption that the widow has no lien on her 
husband’s estate in the hands of his heir for her maintenance, 
and that.it is only a claim against the heir personally s Bhagabati 
v. Kanai, 8 B. L. R., 225= 1 7 W. R,,433; Adhirani v< Skona, 
1C, 8;^ 36fi; Laksfman v. Satyabhama , 2 B. S., 494. C 

The wife’s subordinate proprietary right to the husband’s 
property is not at all noticed by the judges in fchcfte coses JHs 
unfortunate that that part of the Mit4feshar£ in which this right 
is recognised, was not translated by Qolebrqofee, and the ^conse- 
quence is tbat it :is ignored both by lawyers and judjgesi The 
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restrictions on the proprietary member’s power of disposing ances- 
tral immoveable property, is also overlooked in this connection. 

It,has further been held that mere notice of the existence 
of her claim will not make the property in the hands of the pm*-* 
chaser liable, unless be had notice of the vendor’s intention to 
defeat the claim for maintenance, or as Mr. Justice West puts it, 
a notice to be sufficient, must be * notice of the existence of a 
claim likely to be unjustly impaired by the proposed transac- 
tion, ’’ — 2 B. S., 517. » * % 

Bub if a decree has been made in favour of the claimant, 
charging certain property with maintenance, then and then only 
it will be a legal charge on the property to whosesoever person’s 
hands it may go ; a mere money-decren will not have that effect,— 
2 B. S., 524, 1 C. S., 365, Muttui v. Virammal , 10 M. S., 283; 
20 W. R, 126,4 A. S., 296. 

It has also been held that even express notice at an exe- 
cution sale will not affect the rights of the purchaser , — Soorja v. 
Nath, 11 C. S., 102. 

This view appears to be embodied in Section 39 of the Trans- 
fer or Property Act. - 

Hardship on females.— The result of the above view has been 
disastrous on Hindu females. Our courts think themselves bound 
as courts of equity to protect the rights of those who are from 
their situation most helpless. The Hindu law assigns to females 
the status of perpetual dependence or minority ; and having 
regard to their actual condition, they are regarded by both the 
Legislature and the Courts, to be incapacitated and incompetent 
to manage their estates and to protect their own interests. Ac- 
cordingly it is held by our courts that a document executed by a 
woman in this country, cannot be binding on her and affect her 
interests, unless it be proved not only that its meaning and legal 
effect were fully explained to her, but also that she had indepen- 
dent and disinterested advice about the same. *Tliey are really 
incapable of protecting their own interests, and are no better 
than children. In this state of things, they are completely at 
the mercy of their rpale relations for the protection of their 
rights: audit they have rights against those very relations, and 
if these feel no compunction to deprive the women of those rights, 
there is none to help them. 

To what miserable state ladies of respectable families are 
often reduced, will appear from one typical instance of a class 
of cases that are, unfortunately rather frequent. A man of .pro* 
perty dies leaving young sons, and his widow, mother, and the like; 
the sons often become very soon surrounded by bad company 
containing some money-lenders, and are led astray to 
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property in a vicious course of life; debts have soon to be con- 
tracted, but there is no difficulty, the money-lender companion is 
ready to advance money on promissory notes at first, and then 
on mortgages; all other properties are gradually sold, sometimes 
in execution ; and last of all comes the turn of the family dwell- 
ing-house, when, however, a difficulty presents itself in conse- 
quei.ee of the ruling in the case of v- 

according to which the females residing nithe house cannot be 
tufTied out by the purchaser into *the public street. But the 
money-lender is equal to the occasion ; he advances some money 
to the now utterly depraved sons, to send away the women on pil- 
grimage, who are not aware of the actual state of things, and 
would gladly accept the v proposal ; and when they leave the house, 
the purchaser is put in possession of the same. On their return, 
the women find that there home is gone and that they have 
nothing to live upon. This is not an imaginary case, but an 
actual one that has # recently happened. 

These money-le'nders are often mistaken for bond fide pur- 
chasers for value. 

The Purdanashin ladies are completely in the dark as to what 
is beiug done by the u proprietary members ” of the family, with 
respect to its property so long as they go on receiving their or- 
dinary maintenance, until when the whole property has become 
dissipated, and it is too late for them, according to the above 
decisions, to get any remedy. 

If the right view be adopted and acted upon, the helpless 
women would be saved, while bond fide purchasers would have 
their conveyances executed by the proprietary members as well as 
by these women whose rights would then be secured to sou^ 
extent at least. 

If, however, the property has been sold for the support of the 
family or for the benefit of the estate, or for like necessity, the 
purchaser must -be safe. But if the sale is made for the pro- 
prietary member’s personal purposes, the purchaser cannot claim 
to have more than that member’s personal interest in the property. 

To hold that the Hindu females must . secure their right of 
maintenance by decrees declaring the same to be a charge on cer- 
tain property, is practically the same thing as to deprive them of 
the right. 

Beside^ it is difficult to understand how a court of justice 
can pass a decree converting a personal right against the de- 
fendant, into a charge on his property. A court of justice can 
only declare the pre-existing rights of suitors, but^cannot confer 
any new rights on them, except by importing the peculiar* arti- 
ficial distinctions of English law and equity, which are not neces- 
sarily founded bn broad principles of justice universally applicable. 
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Transfer, and arrears of maintenance.— A right to mainte- 
nance being from its very nature a right restricted in its enjoy- 
ment t P the claimant personally, cannot be transferred nor seized 
and sold in execution of decree. See Transfer of Property Act, 
Section 6 clause ( d ), Civil Procedure Code Section 266, and 
Diwali v. Apaji y 18 13. 8., 342. 

But although the right to future maintenance is not liable 
to sale, yet arrears of maintenance may be sold, lloymabati v. 
Karuna , 8 W. R., 41 ; Raje v. Nana , 11 B. S., *>28. * 

It is not necessary that a demand for maintenance should be 
made by the person having the right to it, in order to be entitled 
to claim arrears, — Jivi v. Ramji , 3 B. S., 207. 

But in assessing the amount of arieare the court may take into 
consideration as to how the claimant was actually maintained. 
Suppose, a widow was maintained by her own father who is also 
morally bound to maintain his daughter, and no demand was 
made from the husband’s relations, in such a case it is doubtful 
whether she can claim any arrears under such 1 circumstances. 

Decree and future maintenance — When a decree awards 
future maintenance at a fixed rate, payable monthly or annually 
during the life of the claimant, the same when falling due can 
be recovered in execution of that decree without further suit,— 
Asu v. Lukhiy 19 C. S., 139. But a mere declaratory decree for 
maintenance cannot be so enforced, — 12 M. S., 183. 

A widow in possession of her husband’s estate— appears to be 
bound to maintain her husband’s poor relations, in addition to 
those already mentioned, and especially the presumptive rever- 
sioner, when he is in need of it, — D. B., 11, 1, 63. Here, gifts to 
husband’s relations aVe declared to be conducive to the spiritual 
benefit of the husband. 

Impartible estate and junior members.— When the family 
property is held by a single member by primogeniture prevailing in 
certain cases according to custom, the junior members are en- 
titled to a provision for maintenance out of the property. Usu- 
ally some property is assigned to them in lieu of maintenance, 
the nature and character of the tenure of which are also deter- 
mined by custom. Usually tbe khorposh grants in Ohhota-Nagpore 
where many impartible estates are found, are like estates tail-male , 
hold by the grantee and the heirs male of their body in succes- 
sion to each other, and on failure of such heirs at any future time 
they revert to the holders of .the estate for the time being; 
iu gome case% these maintenance grants are resuinable on the 
death of the grantees 5 it depends entirely on custom in each 
case. 
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FEMALE HEIRS AND STRlDHANA. 

ORIGINAL TEXTS. 

\ i wrof Trera ^ i 

^Tcf ^ swf&Jr^fwr *r|f% «tw eratf II i • 

1. A wife, a 8911 , and a slave, these three even are Ordained 
destitute %of property : whatever they acquire becomes his pro- 
perty, whose they are. — Mann. 

t 

R 1 f*rarr tsjfsr i 

^ uwrc *r ^ sm*wwj *r?f?r i i 

The father protects in maidenhood, the husband protects in 
youth, the son protects in old age, — a woman is not entitled to 
independence. — Manu. * 

^ 1 ^ utftcr: '« \ 

•ro-^TS-firs-uTTi* re-fw 11 flpnwnpft i 

8. What was givei^ before the nuptial fire , what was presented 
in tli^hridal prpoession« ~what has been conferred on t he wi fe 
through affection,* and what has beeiv* received by CerTmm her 
fao^p yT 5 * T ier mother; or her father, are ordained the sixfold 
ERidhanam or woman’s property.— Manu and K6ty&yana, D.B., 
4, 1, 4. 

* 1 'wwimN ^ 1 

u^rfw ^?N«r b »rnc?i i 

4. - What is given before the nuptial fire, what is presented 
in the bridal procession, likewise her husband’s donation (ddm) , 
and what is given by her brother or by her parents, are ordained 
the sixfold Sfotdhamfoi — Narada. /. ' 
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<U ffett frfwj; *z^sfir ar^ i 

w totwi i «ircs* i 

5. What is given to the wife by the husband through affec- 
tion, she may, even when he is dead, consume as she pleases, or 
may give, it away, excepting immoveable property. — N&i-ada. 

i i snansynjrcr i 

n i * 

6. Wliat is given by her father, or mother, or a son, or a 
brother, what is received before the nuptial fire, what is presented 
to her on her husband’s marriage to another wife, what is given 
by a relation, her mlka or bride’s price, and gift subsequent are 
Strtdhanam. — "Vishnu. 

« I SJWrepTItef I 

trfNitf&r ii tfrsresw i . 

7. What is given by hpr father, mother, husband, or 
brother, or what is received before the nuptial fire, or what is 
presented to lier on her husband's marriage to another wife, or 
the like ( ddya ), is denominated Strtdhanam or woman’s property.-— 
Y&jnavalkya. 

« i rsfcj ^Rri fqcrr fsrai trfa* i 

*1 fepn: 0 rrmi&B'' I 

8. A woman is not ‘entitled to independence in any period 
of her life; her father* shall protect her when she is maiden, her 
husband when she is married, her son when she is old ; and in 
their default their kinsmen shall protect her. — Ydynavalkya. 

«. i ^ *t%ct i , 

vFtiw’t ^ it i 

9. Her subsistence, ornaments, bride’s price, and her gains 
(or profits of her Strtehan) are SMdhana, she herself exclusively 
enjoys it, her husband has no right to use it except in distress. — 
Devala. 

\» I | 

*. wvninyv'f 1 ipw i 

10. , Whatever is (formally) given at the time of the marriage 
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to the bridegroom intending to bene£t the bride, belongs entirely 
to the bride, and is not to be shared by kinsmen.— Vyfisa. 

*a% ’n'l^r 3T traft cpxwj fern i 

11. What is presented to the husband of a daughter, goes to 
the woman, whether her husband live or die ; and after her death, 
goes to her offspring. — Text cited in D.B., 4, 1, 17. 

V* i smr ftwter Y’s-fra qkx i 

?nsr il ^RTwmw i 

12. The wealth which is earned by mechanical arts, or which 
is received through affection from any other than a relation, 
becomes the subject of the husband’s ownership : but the rest is 
ordained Stridhana.— Kdtyftyana. 

VI r *nft f* i 

^twnnsfsrai nm ^x^ef n 

13. Whatever again, a woman receives at the time she is 
taken away from her father’s house (to her father-in-law’s house), 
is denominated her Stndhan under the name adhydvdhanika or 
presented in the bridal procession. 

\0 I fWffTe( tpcxft *TcJ g w f%pTT i 

sronN ?tvit i 

wmnv*T ’spmN’f cr^-wp n unarms i 

14. But whatever iB, after marriage, received by a woman 
from lier husband’s family is called gift subsequent, and likewise 
wbat is received from the family of her relations : whatever is 
received by a woman through affection after marriage, from her 
husband or her parents is gift subsequent according to Bhrigu. — 
E'&tyAyana, D.B., 4, 3, 16 and 18. 

*r& fwfaf wf i r 

w s tiww i * i 
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. ftsi^r ?N ^n^arfr 11 ^ i 

*z% I 

ftW 5 * g *WcT 'giftcr cf^^f^T II 0 I 
stptt n*pi ?n*V fern I ^ 

^TT’ffT ^TUT^T 35^ 1 1 TOTO' I 

15. (1) That which is received by a married woman ora 
maiden, in the house of her husband or of her father, from her 
husband or from her parents, is termed the gift of affectionate 
kindred. (2) The -independence of women who have received 
such gifts, is recognized in regard to that -property ; for it is 
given by their kindred for their maintenance out of kindness 
to them. (3) The power of womeu over the gifts of their affec- 
tionate kindred is ever celebrated, both in Respect of donation 
and of sale according to their pleasure, even in the case of 
immoveables. (4) The husband’s gift ( ddya ), a woman may deal 
with accoi’ding to her pleasure when the husband is dead ; hut 
when he is alive, she shall carefully preserve it, or if she is unable 
to do the same, she shall commit it to the care of his kindred. 

(5) A sonless (widow) keeping unsullied the bed of her lord 
and abiding by her venerable protector, shall being moderate 
enjoy until death, afterwards the heirs shall take.— Katyayana. 

[This last sloka which is cited in the Diyabhaga Oh. XI, 
Sect. I, paragraph 56 as the only authority for restricting the 
widow’s rights in her husband’s estate inherited by her, relates 
really to St rid ban consisting of immoveable property given by the 
husband. And the sloka immediately preceding it is cited in 
D.B., 4, 1, 8.] 

i *r *rof ^ *r ftfcn ^ i 

lift i 

« wnspng ii vrmtro.’ i 

16. Neither the husband, nor the son, nor the father, nor 
the brothers can assume power over a woman’s property, to take 
it or to bestow it. If any of these persons by fovoe consume the 
woman’s property, he shall be compelled to make it good with- 
interest, and shall incur punishment.— Katydyana, D. $•» IV. Ij 24. 
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l $fanft»rp$ nrot Sr «nst*i*RTW I 
ar^ ftwrRj ^issln tnffcnn sfa$-irf*n i i , 

17. Those relations of women who take their Stridhana 
daring their life without their consent, shall be punished by a 
virtuous king by inflicting the punishment of a thief— Menu 
cited in the Vivada-Ratndkara. 

* V= I ^ i 

jrffa vraf *r fw *rrg?[ snrfa mman i 

18. A husband (may take and) is not liable to make good 
the property of his wife (so) taken by hiuau^ ti a famine ; or for the 
performance of an imperative religious duty, or d uring illnes£ or 
under res train t .—Ya.inavaIkya. 

i (*nlfw) w *t*t, f*rfrf*sruT ^ i 

dfalFWI 

19. A woman is not entitled’ to inherit; for, a text of reve- 
lation says, — “ Devoid of prowess and incompetent to inherit, 
women are useless.” — Baudbayana, D. B., XI, 6, 11. 

FEMALE HEIRS AND STRIDHANA. 

Women in ancient law. — Lifelong subjection was the con- 
dition of women according to anclentlaw. This appears to have 
been due to the physical weakness of the fair sex, as well as to 
two peculiar institutions common to most systems of archaic 

S rudence, namely, yairia p otestaa and slavery, the latter of 
appears to have owed its origin to the former. 

Patria potestas— is the father's absolute and unlimited 
power over hitf“ children, in the exercise of which he could sell, 
give, abandon or even kill a child of bis. The reason assigned 
by VaBisbtha (on<e, p. 71) to explain this power is, that the father 
and the mother are the cause of a child’s existence, and so they 
.are entitled to full authority over him,' extending, evenrtp the 
undoing of it. This natural reason, though equally applicable 
t6 the mother, is qualified by her own personal disability. ■' 
Slavery cpnsisted in the proprietory; right of man pver pmn > 
one. man might p#n and have dominion over anothe^ihan, ih the 
same manner as jke oan own a cow dr a dog. ; \ 'slfl.ve.isr opn- 
teiiiptuonsly termed a typed in Sanskrit, to Indicate hrs si^ulairity 
to a quadruped. ^, 
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Marriage in ancient lair consisted in the transfer of domi- 
nion or patria poteetas from the father to the husband, {ante, 
p. 46), so that in Roman law a wife was deemed to be a daughter 
of the husband for the purposes of the patria potestas. 

Hence it is clear that during the life of the paterfamilias 
the condition of a son, a daughter, a wife, and a slave was ex- 
actly sitrtilar, as regarded the power of the former over these 
latter, who could not hold any property, being themselves in the 
category of property belonging to the pater fandlias who there- 
fore, became entitled to tneir earnings, (Text No. 1). On his 
death, however, a change took place in the condition of the son, 
who became emancipated and mi juris, wad 1 succeeded to the 
deceased’s position as regards his property. But the condition 
of the women at first, and of the slaves, seems to have remained 
unchanged, there being only a change of masters. 

But the women appear to have very soon acquired a higher 
status than that of the slaves, so far as regarded their relation 
to the husbaud's heir, who became their guaMian by ceasing to 
be their master. 

As incidents of their status, women could not, according to 
early law, hold any property ; and consequently they could not 
become heirs to their relations, (Text No. 19). 

Women’s property and heritable right under the Codes — 

To the general rule of woman’s incapacity to hold property, ex- 
ceptions appear to have been gradually introduced, similar to 
the son’s peculiun, in Roman law, according to which a son in 
the power of his father could not acquire property for himself, 
all his acquisitions, like those of a slave, belonged to his father. 

At firet six descriptions of property were recognised as p 
woman’s property; and these consisted of gifts received by aj 
woman from four relations, namely, the father, the mother, the ! 
brother, and the husband, as well as of gifts received at the time | 
of marriage, either when the ceremony is actually performed | 
before, the nuptial fire, or when the bride is taken to her father- | 
in-law’s house, (Text. Nos. 3 and 4). 

To this list/other items ejusdem generis appear to have been 
added, as will, appear from a perusal of the above texts : gifts 
from all otber relations, and Certain other descriptions of property 
are included As falling within the category of woman’s peculiar 
property. Upon a consideration of all the items described as 
8irMhan,fb pppears^ tli atj^ma»’a property under the aoJI^#- , 
sig ted only of, -gifts or grantshy. herrelfttion b » and some of the*tt 
are r *eparately enumerated eitheir to remove some doubt, or. to . 
mark the occasions of the gift. ' ‘ 7- 
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It would be better to enumerate and explain the different 
items of Btr(dhanam mentioned in the codes : — 

I. Gifts at the time of marriage or yauiaka ; they are*— 

(t) Gifts before the nuptial fire, or at the actual cere- 
mony of marriage. 

(2) Gifts received in her father’s or father-in-law’s 

house, either before or after the actual cere- 
mony, but at a time when various other rites 
appurtenant to mafriage are performed, com- 
mencing from several days before, and conti- 
nuing several days after, the principal nuptial 
ceremony. Adhyavdhanika or gifts in the 
bridal’ procession come under it; some explain 
this terra to mean gifts made at the time of the 
Dvir-agamana ceremony, j . ' 

(3) SulJca or the bride’s price. 

(4) To these must now be added the bridegroom’s 

* price. 

Gifts at the time of marriage aye the most important, because 
all women get some property at tb'e time. It should be observed 
that what is given before the nuptial fire by the bride’s father in- 
tending to benefit her, is formally given to the bridegroom. It 
should be borne in mind that the bride herself is the subject of 
gift to the bridegroom ; and the dress, the ornaments and the 
household furniture, &c., which are intended for her, are all given 
together with her to the bridegroom. Hence Vy%sa ordains (Text 
No. 10) that all these belong to the bride ; and besides, these are 
separately enumerated as Stridhan uuder* the name of gifts before 
the nuptial fire. 

Sul/ca or the bride’s price was originally appropriated by the 
bride’s father ; but Vishnu (Text No. 6) and Devala (Text ]STo. 9) 
enumerate it as Stndhan , and therefore the father or other guardian 
taking it, must h<fid it as a trustee for the bride. 

The bridegroom’s price also which, according to a recent 
practice originating in the amoral, and religious degradation of 
the so-called educated men, is extorted by the bridegroom’s 
party the bride’s father, ifiUlflr* Oft “ simitar and stronger 

grounds of equity,* be considered to be the bride’s Strklhan , aud the 
recipient must be held to be a trustee for her. 

tl« , Adlrivedanika or the gift which a husband is to make 
t g a wife ofi v t^e r Occmsibn of marrying another wife. 

HI. gif t sufcsequeht is a term t used in con- 

tra-distinction 4o Yauiaka or gift at the time of marriage. In the 
Bengal school the courses of descent of these two descriptions of 
Stridhan are different^ 
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IV. Vritti or subsistence or property given for, or allotted 
in lieu of, maintenance! is Stridhan, such as the mother's share on 
partitipn. 

V. Qrnameuts form the kind of Stridhan , which is possessed 

by every woman. These are Stridhan when they have been the 
subject of gift to her. There may be family jewels, which any 
woman of the family is allowed to put on on particular occasions, 
but which may not be given to any one of them; these cannot be^ 
regarded as Stridhan . TbeJELindus are found* to convert all tKteir 
savings into ornaments worn by their wives ; these also cannot be 
regarded as the wife’s Stridhan ; if that were so, a man might 
be deprived of the savings of his whole life by the death of his 
wife before him. « 

VI. Acquisitions made by a woman by the practice of 
a mechanical art, are subject to the control of the husband 
who appears to be entitled to the fruits of the wife’s bodily 
labour. 

VII. So also a present made to a woman* by a stronger, i.e., 
by one who is not a relation, belongs to her husband and cannot 
become her Stridhan . Hindu 1/iw is jealous of women’s connec- 
tion*® with strangers; the present is really made to please the 
husband by a friend of his, consisting, however, of a thing that 
may be used by a woman only, such as an ornament or a female 
dress, and so intended for the wife. 

VIII. Gifts by affectionate kindred or near relations con- 
stituted, as Las already been said, the peculiar property of women, 
under the codes, though there are some vague terms used in 
a few texts, which may b # e construed to include other descrip* 
tions of property. • 

IX. The husband’s gifts require special notice. From the 
peculiar character of the relationship, a gift by the husband 
to the wife should not be taken as absolute, so as to extinguish 
completely the hftSband*s right to the thing gjyen. As regards 
even the moveable property given by the husband she cannot deal 
with it Recording to her pleasure during his life-time, but may 
do so after lijia death (Text No. 15-4) ; and when the subject trf ’ 
gift is immoveable property, she has no right to dispose of it 
even after the husband’s death, Texts Nos. 5 and 15 (5). 

The original general rule that women are incompetent to 
inherit, was departed from by the codes to a limited extent ; 
and the lawfully wedded wife, the daughter, the mother and the 
paternal grandmother, are declared entitled to inherit the pro- 
perty of males ; and certain females are declared heirs to 
stridhan property. 

According to the codes, the property inherited by wumett 
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became their etr/dhan j because the very fact of one's becoming 
heir to another’s estnte, means that the former acquires the 
rights of the deceased over hiB property, and because tjiere is 
no express text restricting women’s heritable right 

There is, however, one rule relating to stridhan property 
which may be extended by analogy to the husband's immoveable 
estate inherited by the wife, namely the rule, which restricts the 
wife's right over the husband’s gift of immoveable property to her, 
may be deemed to restrict by necessary implication her heritable 
right over his immoveable estate. 

But there is nothing in the codes to curtail the rights of the 
other female hen’s over property inherited by them either from 
males or from females. 

Women’s property and heritable right under Commentaries 
— k great deal of injustice lias been done to women by not keep* 
ing in view the great distinction between the early law contained 
in the Codes, ana it§ later development by Commentators, regard- 
ing tlieir .disabilities and rights. There cannot be any doubt 
that women were originally disqualified for owning and holding 
property, and that under the Cedes that disability continued 
as a general rule, but certain exceptions to it were introduced, 
and women were declared competent to bold as owner only 
certain specified descriptions of property, the peculiar character 
of which was expressed by the technical term strfolhan or 
woman’s property. On a consideration of the enumeration 
of ttrfdhana given by the different Codes, a development of law 
in favour of women is found ; foi, while the earlier Codes lay a 
stress on the number six in enumerating stridhan, the later ones 
either add fresh items, or describe woman’s property in a mode 
indicating tbe enumeration to be only illustrative, and not ex- 
haustive, still the impression left on the mind of the reader on 
a perusal of tbe passages of the Codes is, that str{dhan& or 
woman’s property had but a technical and limited meaning. 

But when we come to the Commentaries, we find higher 
rights conferred by them on women who are placed almost on 
a par with men, as regards tbe capacity to ^hold property. 8tr(- 
dhana or woman’s property ceases tqJiave any technical meaning, 
and women may acquire property in the same modes as men 
may do, subject to one or two exceptions. The general rule 
ana exception are now reversed ; for, under tbe Commentaries, 
as a general rule, all kind# of property may be ttridhw, while 
the, exception relates, tp .a few items that do not come under 
that category. Let us examine what is said by the ‘leading Com- 
menfot&sjbn the present subject. 
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The MitdksharA— which is, as we have already seen, a work 
of paramount authority, and universally respected, says, while 
commenting on the Text No. 7 of Y&jnavalkya, — that the term 
stridhana as used in that text, bears no technical meaning, but 
it signifies “woman’s property” or property belonging to a 
woman, which is its etymological meaning, (2, 11, 3) ; that the 
term “ or the like ” in that text, includes property that maybe 
acquired by^ a woman, by inherit ance, p urchas e, pajjtifcwn, se izure 
o iv finding t.e., by the sarhe* modes in which a man may acquire 
property and which are set forth in Oh. 1, Sect. 1, paras, 8 and 
13 ; and that Mauu and the like also intended to lay down the 
same rule, the enumeration by them of sixfold strfdhan being not 
intended to be restrictive.— Mit. 2, 11, 2 <#ud t. 

Here the Commentator cliauges the law by the fiction of in- 
terpretation. He ignores the existence of any disability or 
incapacity in women with respect to the ownership of property, 
such as may appear from a perusal of the ^ texts of the codes. 
Bub we have nothing whatever to do with what Manu,and Yij- 
navalkya really intended to ordain ; what we have to see is, what 
construction has been put on. them by the Commeutators res- 
pected by the different schools: (See ante, pp. 12 and 15). The 
Mitakshara is clear and unambiguous that Strfdhan has no tech- 
nical meaning, and women may hold property like men, and that 
property inherited by a woman is her AtjJdhanam; and according 
to the Privy Council [ante, p. 16), the courts are bound to follow 
and act upon it, without stopping to enquire whether this doctrine 
is fairly dedueible from the earliest authorities. But on the 
present question, the Privy Council have acted contrary to their 
own direction, as we shall presently see. 

K&ty&yana’s text and Mithila School— The Ymda-Ratn £- 
kara and the Vi v&da- y h itita, uaani are the principal commentaries 
oTThe Mithila suS-dn vision of the Mitdkshara school. They do 
not enter into any discussion as to the term 'strldhana being 
technical or limited in its meaning ; but they seem to accept the 
view propounded by the Mitakshara, while they goon citing and ex- 
plaining the diverse tqxts of the codes on the subject of sMdhana. 

The VivSda-Ratndkara while dealing with strfdhana cites 
the text of N&rada (Text No. 5), recognizing the full power of a 
wife over the husband’s gifts excepting immoveable property; 
it then cites the first three out of the five slokaa o f K4ty&yana . 
set forth above as Text No. 15, and after makingf*1PtW^^ 
meats on them concludes by saying that it is established on the 
authority of all the texts cited, that women are in dependent in 
dealing with property inclusive of immoveables give?. the 



258 


FFMAI TS HEIRS AKD STIlfDHANA* 


[Oli. xii. 


affectionate relations, excepting, however, immoveable property 
given by the husband; it then cites the 4th and the 5th slokas 
of K&ty&yana’s text No* 15, which have a very important bearing 
on women’s right in propeity given by, or inherited from, their 
husbands* According to the explanation given in the two com- 
mentaries of the Mithila School, the English translation of the 
4th sloka is slightly different from what is given above, and 
should be ns follows: — 

f (t) “The husband’s ddya or gift, a woman may deal with 
according to her pleasure when the husband is dead ; but when 
he is alive, she shill caietuily pie^erve it ; otherwise [i e. 9 when 
he has no property) she should remain with his family.” The 
fifth slolvd nui> also be ‘given heie for the sake of convenience 
in muletstandmg the explanation. 

(5) “ A soilless (widow) keeping unsullied the bed of her 
lord, and abiding by her venerable protector, shall, being moder- 
ate, enjoy until her; death ; afterwards the heirs shall take.” 

Doth the commentators of the Mithila school admit, that 
having leganl to the context, both the«e texts relate to the hus- 
band’s gifts to the wife, and that they lay down that a woman is 
perfectly independent after the husband’s death in dealing with 
moveables given by tbe husband, and as regards immoveable 
pi’Operty given by the husband, she shall enjoy it during her 
life, and afterwards the husband’s hens shall take the same. 

But they maintain that these two slokas must be deemed 
to apply also to the moveables and imtnoveableo inherited Ly the 
widow from the husband, because tbe question as to tbe nature of 
a widow’s right over the same, does anise for solution, and theie 
is no other text beaiing on the subject ; and that hence, notwith- 
standing the context shows that these slokas > elate to gifts, yet 
they furnish us with a tule that may be applied to tbe solution 
of the question relating to the husband’s inheritance. 

The results that according to the Mithila school, the wife’s 
right to the moveable and immoveable property inherited from 
the husband is similar to her right to similar property given by 
the husband ; that is to say, the wife’s right to the moygfthles 
inherited from tbe husband is absolute,' i.e., stridha JTnitbe 
technical sense ; but her right to i mmoveabl es is limited^and 
she must have in all cases what is technically milled a life-interest 
in such property which will after her death pass to her husband’s 
heirs. 

The Vivida-Chintdmani, however, goes further and says that 
this rule also applies to the husband’s property which the wife 
inherits not directly from tbe husband but mediately through her 
son who inherited it and dies leaving his mother as his heir; 
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K&ty&vana’s text and the D&yabh&ga.— It should be borne 
in mind that according to the Mit4kshar& school the widow is 
entitled to inherit only in the exce^ioimT circumstance of the hus- 
band being separate, t\e., when be was neither joint nor re-united 
with any co-heir. The widow’s succession therefore must be 
rare, having regard to the fact that the joint family system 
is the normal condition of Hindu society, ana it takes place when 
there is no other dear aiid hear relation who may be the object of 
the deceased proprietor’s affection along with his wife. Hence 
there is no reason why the widow who lias been the partner of 
Ihe deceased during his life, and who is believed to become his 
partner in the next world, should not be absolutely entitled to his 
estate, when the most distant male heir* whose very existence 
might not be known to him, would take an unlimited and absolute 
interest. 

The author of the Dayabliaga introduced a complete change 
in the law by recognizing the heritable right of the widow in 
default of male issue, in all cases, i e., even when tb§ husband 
was joint or re-united with his co-parceners, that is to say, in 
preference to and to the exclusion of, his father, mother, brother, 
and the like near and dear relations with whom lie was associated 
from birth, and lived in harmony during his whole life. 

Such a radical change in the law of succession could not 
be acceptable to the people unless the widow’s rights were cur- 
tailed and limited in the manner adopted by the Ddyabh&ga. 

The acute founder of tho Bengal school conferred higher 
rights on females in one respect, by curtailing their rights in 
other respects, and thus l&e improved the condition of women, 
on the principle of give-and-take, in such a manner as to secure 
the approbation of the people of Bengal, for the change in law, 
which was suited to their feelings and so became adopted by 
them. 

Let us now see how the author of the DayaWiaga shows that 
his foregone conclusion is supported by the euilmst authorities. 

He cites the five slokas of Katyayann in different parts of his 
work: the slokas 1-8 are cited in paragraph 21, and sloka 4 in 
paragraph 8, of Section 1 of Chapter iv, in which stridhan is ex- 
plained; but the sloka 5 is cited in paragraph 50, Section i. 
Chapter xi, where the widow’s succession is discussed, for sup- 
porting his position with respect to the restrictions on the widow’s 
power of alienation. 

He maintains that the widow inheriting her husband^ §»tate 
is entitled only to enjoy it with moderation, but not to alienatp 
the samp by gift, sale or mortgage, &<\, and in support of this he 
cites Kfttyftyana*s text (sloka 5), as if it related to property inheri* 
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ted by a noman from her husband, without any allusion to its 
meaning according to the context, and without feeling any hesi- 
tation or difficulty in relying on a text the primary meaning of 
which is not what he puts upon it. 

We are in a position now to appreciate the great importance 
of the remark made by the Privy Council, namely, that the courts 
of justice must not trouble themselves with the question whether 
a doctrine maintained by a school is fairly deducible from the 
eat-liest authorities/- • 

The language of this text of Katyfiyana applies to the widow 
only. But the change of the law of inheritance, introduced by the 
Ddyabhaga, was also in favour of the daughter and the daughter’s 
son, as well as of the mother and the paternal grandmother. And 
it wob felt by the author to be necessary to curtail their rights 
also. 

So he at first extends the operation of his interpretation of 
Kdtydyana’s text to the daughter (xi, i, 65) and then to the 
daughter. and to the daughter’s son, upon the ground that they 
being inferior to the widow with respect to inheritance, the res- 
trictions imposed by that text on the widow’s estate should a for- 
tiori apply to them also, — Chapter xi, Section ii, paragraph 30. 

And lastly he puts it artfully as an alternative, that the text 
must be understood as applicable to female heirs only, the term 
widow being merely illustrative ; and he thereby implies that it 
does not apply to the daughter’s son, xi, i, 31. And this alterna- 
tive is now accepted as the doctrine of the Bengal school. 

Here we have an extension of meaning based on the sex, 
hence the meaning must be that the female heirs of a male, take a 
limited interest, having regard to the context of the Chapter which 
deals with succession to tho property of a male. That is to say, it 
can by no means apply to a female heir of a female '» stndhan. 

Woman’s estate in property inherited from males under 
D&yabh&ga. 

1. She has merely the right of enjoyment with moderation, 
D.B., 11, 1, 56 and 61. So she has not even a life-interest. 

2. If the estate falls short of what is«sufficient for her legal 
enjoyment, she may alienate a part or even the whole of it, if 
necessary, — D.B., 11, 1, 62. 

3. Save as aforesaid, her rights in both moveable and im- 
moveable property is limited, and she cannot alienate them, D.B., 
11 , 1 , 66 . 

4. Her management of the estate is subject t q the control of 
the husband’s kinsmen who are her legal guardians j in other 
words, subject to the control of the reversioners, D.B., 11, 1, 64. 
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5. She may dispose of the property with the consent of the 
reversioners, B.B., 11, 1, 64. 

6. She is enjoined to make gifts to poor relations of the 
husband’s, D.B., 11, 1, 63. 

7. The reversioners are entitled to the residue of the estate 
and of its accretions, left after her lawful enjoyment, D.B., 11, 1,59. 

Stridhana according to D&yabh&ga.— The Dayabbfiga ap- 
pears to follow the Mitaksl»ar6, and to hold that stridhana or 
woman’s property has no technical meaning.* After citing many 
texts describing different kinds of woman’s property, the author 
observes that the texts do not intend to exhaustively enumerate 
woman’s property, but they intend to explain by illustrations the 
nature of woman’s property ; and theti concludes by saying, 
“ That alope is a woman’s property, which she has power to give, 
sell, or^use, Independently of jxer husband's control,” D.B., iv, 1,18. 

'And' he then goes on to show that the husband’s control is 
confined to the wife’s earnings by the practice of mechanical arts 
and to presents made by strangers. To these two must be added 
the gift by the husband, especially immoveable property, D.B., 
iv, i, 19-23. 

Vlramitrodaya and Smriti-chandrik& on K&ty&yana’s text.— 
The Vp ;ginitm dara l-epeata the view propounded by the Mitak- 
shard, with respect to stridhana. 

This work is regnided by the Privy Council to be a treatise 
of high authority at Benares and to be properly receivable as an 
exposition of whit may have been left doubtful by the Mitak- 
shara, aud to be declaratory of the law of the Benares school, — 
Giridhari Lai Boy v. Behgal Government, 12 M. 1. A., 44S=rlO 
W.R.,32. 

The author of this work notices the text of Eaty&yana 
(sloka 5), and maintains that it refers to the property assigned to 
the widow of a deceased undivided coparcener, for maintaining 
herself from its profits, — Vir., p. 136. * 

He then notices the construction put on it in the D&yabh&ga, 
and disapproves of the same. He maintains that the widow as 
heir must necessarily .be absolute master of the inherited pi'operty, 
and texts like this must be taken to be of moral obligation only, 
such as those with respect to which the doctrine of factum valet 
is propounded by the author of the Dayabhiga. And he con- 
cludes by saying that the utmost that can be said is that gift 
and the like alienation made by a widow for immoral purposes 
or without ai^y necessity, may be held improper ; otherwise, she 
has full power to dispose of property for religious aud other lawful 
purposes, — Vir., pp. 187-141. 
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The Smriti'chandrika notices the text of K&ty4yana, and 
explains it to refer to the widow of a member of a joint undi- 
vided family, who has received from her husband’s surviving 
coparceners " an assignment of landed property for getting her 
maintenance from the income thereof. In fact, the Tiramitro- 
daya has borrowed the explanation of K&tyayana’s text from this 
work which is frequently cited and referred to by it under the 
name of the Chandrikd. 

* Judicial Committee on K&ty&ya&a'a text.— It should be ob- 
served that heritage means property in which the heir acquires 
ownership by reason of relationship to the late owner ; therefore 
when a woman becomes the heir, she must acquire au absolute 
right to the inherited property, unless there be an inherent dis- 
ability on her part, or there be an express text curtailing her 
rights. 

There would have been an inherent disability, if etrtdhana 
had still been held to have a technical meaning, or if the original 
incapacity of women to hold property had been admitted even 
now to continue, or in other words, if women could not have 
absolute right in any kind of property, which is not exptessly 
enumerated as strfdhana. But the paramount authorities of both 
the schools hold that women do not, as a general rule, labour 
under any such disability or incapacity, whatever might have been 
their condition in early law. 

Therefore their rights in inherited property cannot be cur- 
tailed, unless there be nn express provision of law to that effect. 
And Katyayana’s text (sloka 5) is the only pass ige of law by 
which the widow’s rights are curtailed according to the D&ya- 
bhagft and to the commentaries of the Mitlula school. 

K4ty&yana’s complete Code is not extant. It is, bowover, 
admitted by the writers of the Mithila school, that the text of 
Kdtydyana relates actually to the immoveable property given by 
the husband. • 

So there is really no authority in Hindu Law, against the 
doctrine maintained by the Mitakshara, that property inherited 
by a woman becomes her sMdhana. , 

But the Privy Coun cil held this doctrine to be erroneous by 
1 reason of its oelTt^tirronflict with the text of Katy4yana who is 
recognised by the MitSkshara as a lawgiver, though the text 
is not cited in the MitAksharfi; y Mm* Bat, 11 

M. 1. A., 487=9 W. R., P. C , 23. The Lords of the Judicial 
Committee were betrayed into this error by assuming the inter- 
pretation put on it by the Dayabh£ga to be its only real meaning. 
And herein their Lordships departed from their own view of the 



Ch. XU.] JUDICIAL COMMITTEE OK KATY^YANA’s TEXT. 205 

duty of a European judge in dealing with Hindu law supra, 

p. 16* 

VjTliat really happened was that the Dfiyabhaga rule had been 
erroneously applied to some small cases governed by the Benares 
school ; and when at last the question arose in a big case going 
up to the Privy Council, the view already acted on in the pre- 
vious cases and seeming to be sanctioned by usage, was main- 
tained intact, as the materials necessary for arriving at the correct 
view of the law were not placed before their lordships. • 

And their Lordships have proceeded further : not only the 
rule extracted by the author of the Dayabhdga from his peculiar 
interpretation of Kdtydyana’s text, but also his extension of that 
rule to cases nob covered by the langu?gc*of that text, have been 
applied by the Privy Council to cases governed by the Benares 
school. Accordingly the daughter has been held to take the 
widow’s estate in her father’s property { $h nbi y Jj al v. Chunnnn fo al 
4 C. S., 741) ; and the same rule has been applied by the Calcutta 
High Court to the mother’s inheritance, — Julleswar v. TJqqar . 

9 0. S., 725. ' '”•* 

Thus the females governed by the Benares school have been 
subjected to the restrictions and limitations of the Bengal school, 
while the privilege enjoyed by the Bengal females, of inheriting 
from their male relations even when these were joint or re-united, 
could not be granted to them. They have been deprived of their 
substantial rights without any compensation whatever. 

It should be Remarked here, that the text of Katydyana lays 
down two continuing conditions for the enjoyment by the widow 
of her husband’s estate,* namely, (1) chastity and (2) residence 
with the husband’s rations. It has, however, been held tbalt 
these are not to be taken as conditions subsequent ; inasmuch, 
as the author of the Ddyabhdga has not himself drawn any such 
conclusion from that text. Bence it has been held in Gossmath ' 
By sack ’ 9 c ase that the widow inheriting her bqsband’s esIafSTS 
not bound to live with her husband’s kinsmen; and in the Un- 
chastity case, that subsequent unchastity will not divest. 

[The effect of unchastity of women has already been consi- 
dered, p. 228 et seq. dnd p. 241. But one point lias accidentally 
been omitted to be mentioned, namely, that an unchaste wife may 
be divorced by the husband; thus, Manu cited in the Vivdda- 
Ratn&kara, p. 426, ordains — 

v *r « *?3 ! i 

which means,— »“ If a woman is licentious, her Abandonment it 
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ordained ; the woman, however, should not be killed, nor should 
her limbs be mutilated.”] 

Privy Council on Stridhana.— In the case of Brij •Indar 
Bahadur Sing v. Ranee Janki Koer , 5 I. A., 1, the Judicial Com- 
mittee, took into their consideration all the passages of the Mit&k- 
sliard and the D&yabh&ga, in which the character of stridhana 
is discussed, and came to the only conclusion that may be pro- 
perly deduced from them, namely, that stridhana has no technical 
or restricted meaning ; and their Lordships laid special stress on 
the conclusion arrived at by Jimutavdhana, namely, “That alone 
is (stridhana) her peculiar property, which she has power to give, 
sell, or use, independently of her husband’s control.” The words 
“ her peculiar property*” in this passage are misleading, the 
correct rendering should be, “ That alone is a woman’s property, 
&c,;” so there is no peculiarity about woman’s property. 

The facts of this case were as follows : — A Taluk in Oudb, 
in possession of a Hindu widow to whom it had descended as 
the heir of her husband, was confiscated by the Government, 
and was subsequently granted to her by a Sunnud , with right of 
alienation, and with right of succession to her heirs. 

The Taluk was held by the Privy Council to have become 
the stridhana of the widow, by the grai t to her, and to pass on 
her death, to her heirs and not to her husband’s heirs. The 
grant was made by a stranger, to a Hindu lady, and therefore 
if made during her husband’s litetime, it is doubtful whether 
it could become her stridhana . But as it was made to a widow, 
there was nothing to prevent it from being her stridhana , If 
stridhana had been technical and restricted in its meaning, and 
if nothing could have been stridhana unless expressly ordained 
to be so, then it could net have been held that the Taluk had 
become the grantee’s stridhana . See Bachha Jha v. Jugmohan Jha , 
12 as., 348. * 

The principle enunciated in this case represents the true 
view of Hindu law, though it is in conflict with the opinion 
expressed by the Privy Council in some earlier cases,— Mi. Thakur 
Deyhee v. Rai Baluk Ram, 11 M. I. A , 139* JO W. R., P. C., 8. 

Case law on Stridhana and inherited property.— It should 
be noticed that, — * 

(1) According to the Bengal school a woman inheriting 
the estate of a male, has a limited interest or what is called 
the widow's estate in both moveable and immoveable property : 

(2) That this Bengal doctrine has been (though improperly) 
extended to cases governed by the ffenaEAg school : and 

(S) That according to the the widow inherit- 
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ing her husband’s estate, either directly from him, or mediately 
through her son, takes an absolute estate in the Jmy&tiddtis* 
and a* life-interest in the immoveable# in all cases; for her 
interest !n~ sucttpropVrty is* the same as in property given by the 
husband. 

She is therefore competent in Mithila, to alienate the move- 
ables accord ing to her pleasure, 5 W. R., 141, 

jgiaatf'im v. IfllmmTy 10 C. S., 392 ; liM/L A., 487. 

The moveable property becomes her stridhHn , and must there- 
fore pass to her heirs on her death. 

The widow is likewise absolutely entitled to the proceeds of 
the immoveables ; for, her interest therein is the same as in im- 
moveable property given by the husband.* 

Hence the savings of the income of the inherited immoveable 
property, as well as any immoveable property purchased there- 
with, must be her sMdhana , and pass on her death to her heirs, 
and not to her husband’s heirs. This great, distinction between 
the Bengal school and the Mithila school should be kept.in view. 

The question of succession to the moveables and the savings, 
&c., under the Mithila law, is *an open one, and has not yet been 
decided,— 2 M. I. A., 181 (251). 

It should be observed that the daughter takes an absolute 1 
estate in property inherited from her father, according to the ( 
Mithila school. 

In Bombay the Mithila rule seems to be followed to some 
extent, subject, however, to an extension in consequence of all the 
sapinda females being recognised as heirs. 

There the widow, the mother and the like relations, becoming 
members of the family by marriage, are held to take a limited 
interest. 

While the daughter, the sister, the brother’s daughter and 
the like, who are born in the family, are held to take the estate 
absolutely. * 

In Qflmh&jU&e widow and the like appear to have an abso- 
lute power of disposal over the moveables ; but yet it has been 
held that the moveables must pass, on the widow’s death, to her 
husband’s heirs, 16 B. S., 229 and 233. 

In Madr^yy#o it has recently been held that the widow’s 
power ov?r^n^Soveables is not larger than over immoveables, 

8 M. S., 290 and 305. 

The perusal of most of the Mitfikshard cases will show that? 
the Bengal doctrine has been permitted to make considerable 
inroad on the &itdkshar& schools ; the judges’ attention was not 
attracted by the great distinction between the two schools as 
regards the inheritance of women. And the learned judges appear 
84 
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to labour under tbe misconception that stridhana is even now 
technical and limited in meaning. 

Stridhana inherited by woman.— The Bengal High Cohrt has 
gone further and held that even stridhana inherited by female 
heirs, does not become the latter’s stridhana, 5 0. S., 222. 

The only authority on which this view is based is the opinion 
expressed by S rlkrishna in his D&yakrama Sangraha, namely, that 
inherited propeWJHTOW*>ot become stridhana. There is no autho- 
rity in support of 'this broad positioti, and there is no reason why 
this writer should be raised to the position of a lawgiver. This 
writer was neither a judge nor a lawyer but a mere Sanskritist 
without law, who appears to have lived in the beginning of tbe 
seventeenth century. lie is not regarded by the people of Bengal 
as any authority. He has, however, been thrust into prominence 
by the adventitious circumstance of his work being translated 
into English. * 

Ask any Bengali as to the law by which he is governed, and 
the answer you will invariably receive is, that he is governed by 
the Dayabhaga ; nobody will name Srlkrishna. 

Now, not only there is uothiiig in the Ddyabhdga in Buppoit 
of the above view ; on the contrary, a peiusal of the chapter 
IV of the Ddyabhdga wherein stridhan aud its devolution are 
discussed, will convince the reader than the daughters take the 
same interest iu their mother’s stridhan ns sons. 

Because, it is a peculiar doctrine of the founder of the Ben- 
gal school, that sons and daughters equally inherit their mother’s 
non ‘Jautaka stridhan; and in arguing out this position, he 
refers to the well-known maxim that “"Equality is the rule where 
no distinction is expressed, — iv, ii, 1-8. ‘it is difficult to under- 
stand, how in the face of what tbe founder maintains, namely, 
that the heritable right of the son and the daughter is equal, can 
it be contended that they take different estates. This would be 
over-ruling Jimhtavdhana by Srlkrishna. 

Besides iu nine hundred and ninety-nine cases out of every 
thousand, stridhan consists of moveables only ; and tbe heir male 
or female takes ft absolutely according* to the popular belief 
and usage. That tbe female heir takes only a limited interest, 
’and is not absolutely entitled, is an idea which is not known 
•to tbe people, nor even to the persons likely to become rever- 
sioners. If that were tbe law, how fs it that there is no provision 
made for the protection of the future interests of reversioners ? 

In the case of property inherited from males «. there it such 
a provision; for, tbe widow is directed to rende with the person’ 
‘likely to be reversioners, and to manage the estate subject to ibeit 
Control,— D. B., II, 1, 56-64, * 
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It should be noticed in this convention, that there is no com- 
mentator of the MiUtksharii school maintaining the view pro- 
pounded by Srikrishna. Hence that doctrine cannot be extended 
to cases governed by the Mit£ksharfi. 

Mother’s share. — The share to which the mother in both the 
schools, and the stepmother under the Mitdksharf, are entitled 
to get on a partition jof the property by the sons; is intended to 
become their etridhana or absolute property. That it is etridkana, 
according to the Mit&kshari is beyond all ddubt. Because the 
Mitakshara says that on the mother’s death, this share devolves 
on her daughters, and in default of the daughters, on her sons. 

Besides there are two strong reasons for considering this 
share to be the recipient’s etridhana . (P) if the mother has got 
etridhana from the husband or the father-in-law, then so much 
only is to be allotted to her as together with what has been so 
received would be equal to the share of a son j ‘lienee when a 
share is so constituted, her right to its different component parts 
ought to be the same ; (2) when on a partition shares are allotted to 
different persons, the right of each to his or her share must 
•primd facie be of the same character, in the absence of any ex- 
press distinction ; hence the right of the mother to her share must 
be of the same character as that of a son to his share, sinoe no 
distinction is anywhere expressed. These arguments apply to the 
Bengal school ns well. 

Bui *as a great deal of misconception prevails about the 
character of etridhana, it has been held that this is not etridhana 
according to the Bengal school (ante, p. 184) ; and there is an 
obitur dictum to the same effect, with respect to cases governed 
by the MitdksharA schbol (ante, p. 156). 

It is taken for granted that this share is given for the pur- 
pose of mai ntenance only ; if that were the object, why should 
a share EeTgiven at*all, when the property is very large, and how 
again the share can be sufficient for maintenance, when the pro- 
perty is very small? Hence the assumption is groundless and 
unsupported by authority or reason. 

Contemplate the condition of a Hindu mother when her sons 
separate from each other during her life, and there is a general 
disruption of the family. How is she to live if all the sons 
separate from her? Is the Pardanasbin lady to live alone nnder 
the zenana system in solitary confinement? That might have 
been her lot, but for the share allotted to her by the Hindu law, 
and intended by it to be her absolute property. If not for her 
sake, at least tor the sake of her property, some one of her sons 
or some other relation of hers, would consent to live with her. 
And this is the real reason why a share is assigned to her, instead 
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of maintenance only. It is also intended to act as a deterrent 
on sons, for dissuading them from violating the religious injunc* 
lion which requires brothers to lire together so long as the 
parents are alive. 

Thus we see that the Hindu females have been deprived of 
many rights, by reason of the materials in their favour not being 
properly placed before the Courts. The PardanaBhin ladies 
could not personally look after their own cases, and thus they 
were in a disadvantageous position in'the unequal contests with 
their male adversaries, aud so there is no wonder that they have 
been improperly cast even in British Indian Courts, the European 
Judges whereof cannot but be naturally disposed to protect their 
rights. ' 

Let us now proceed to discuss the widow’s estate and its 
incidents. 

Widow’s estate. 

Anomalous. — T?be nature of the widow’s estate under the 
Dayabbiga has already been mentioned ( supra p. 260). But 
the courts of justice felt considerable difficulty in giving full 
effieot to all its incidents ; and so the law on the subject has been 
altered to some extent in favour of the widow. 

(1) The widow is required to enjoy with moderation s she 

is enjoined to lead a life of austerity, and is forbidden to wear 
delicate apparel or to eat rich food. Compliance with this 
requirement was considered difficult to enforce, and so it has 
been held that the widow may, it she chooses, spend the whole 
income arising out of her husband’s estate, and she is not bound 
to save a single farthing. » 

(2) But if she does not spend the whole income, but saves 
and accumulates any portion, and invests these in the purchase of 
property, and dies without making a valid disposition, the same 
shall pass to hes husband’s heirs who are entitled to every thing 
that has not actually been enjoyed or consumed by her. 

(3) Although the widow has not even a life-interest when 
the property is large, still as a corollary of the position that 
she is not bound to be moderate as regards the expenditure of 
the income, it has been held that even without any necessity 
the widow may sell her husband’s estate w as to pass to the 
vendee an interest in_it for her life. v 

(4) The restriction imposed “on the widow that in her 
management of the estate, she shall be subject to the control of 
her husband’s kinsmen, has been set aside, perhaps on the 
ground of its being a moral injunction only, the estate being 
completely vested in her, and no part of it being vested in the 
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husband’s next heir during her life. Bub it has been overlooked 
that this was intended for the protection of their future interest. | 

(5) But yet a partial effect has been given to the said res* 
triction, by holding that the widow can, with the consent of the 
husband’s next male heir for the time being, transfer without any 
legal necessity, any" property appertaining to her husband’s estate, 
so as to give an absolute title to the transferee even against the 
actual reversioner who may be a different person. 

(6) When the property is small, and nob sufficient for her 
lawful expenses, she may sell the whole of it, so that the widow’s 
interest varies from an absolute estate when it is small, to less 
than a life-interest when it is very large, although she is permit- 
ted, if she chooses, to convert it into a life-interest in the latter 
case. 

(7) Although the widow’s estate in both moveable and im- 
moveable property, is a limited one, yet the only mode of pre- 
serving the future interest of the husband’s heirs, provided by 
Hindu law, namely, the control of the liusbancl’s kinsmep over her 
management of the estate, is not ordinarily given effect lo. 

Thus the Hindu widow’s .estate has become an anomalous 
and peculiar one. It is thus described by the Privy Council in 
the Unchastity case, 5 C. S., 776 : — 

“ According to the Hindu law, a widow who succeeds to the 
estate of her husband in default of male issue, whether she suc- 
ceeds by inheritance or survivorship — as to which see the Shiva - 
ganga case— does*not take a mere life-estate in the property. 
The whole estate is for the time vested in her absolutely for some 
purposes, though in soma respects for only a qualified interest. 
Her estate is an anomalous one, and has been compared to tbat 
of a tenant-in-tail. It would perhaps be more correct to say 
tbat sbe holds an estate of inheritance to herself and the heirs 
of her husband. But whatever her estate is, it is clear that, 
until tho termination of it, it is impossible tq say who are the 
persons who will be entitled to succeed as . heirs to her husband. 
The succession does not open to the heirs of the husband until 
the termination of the widow’s estate. Upon the termination 
o$ that estate the property descends to those who would have 
been the heirs of the husband if he had lived up to and died at 
the moment of her death.” 

This anomalous widow's estate is what is taken by the female 
heirs in the estate of males according to the Bengal School. But 
that is not the view of the Mitdkshard School, although the Ben* 
gal doctrine has improperly been extended to cases governed by 
the Benares School, and also by the Southern Schools to some 
extent# 
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It may be noticed in this connection, that according to the 
Mitsksbard, the heirs to the stridhana of a woman married in 
the approved forms, and dying without leaving any heir of her 
body, are the same persons who are her husband’s heirs and they 
take in the same order. So the succession of the husband’s heirs 
to his estate inherited by his widow after her death might have 
contributed to the false view that such property is not her stridhan, 
although they succeeded as her and not as the husband's heirs. 

< As regards the Mithila School, its. peculiar doctrines have not 
been overlooked ; and accordingly the widow’s estate there, is such 
as has already been pointed out, (p. 257), and differs materially 
from what is technically called the widow's estate. 

Lapse of widow’s estate. — It should be observed that the 
widow inherits her husband's estate, in the character of being the 
surviving half of the husband; all wives are not entitled to 
inherit (D. B. 11, 1, 48), those only who are Paints, i.e., who are 
lawfully wedded, un,d with whom the connection is religious and 
permanent so as to subsist even in the next world, are recognised 
as heirs. When therefore the widow gives up this character 
and connection, by re-marriage, her right to the deceased husband's 
estate ceases , — Matangini v. Bam, 19 0. S., 289; Act XV of 
1856, Section 2. Mere unchastity has not the effect of putting 
an end to the connection. 

When a widow adopts a son in the exercise of a power of 
adoption which may be deemed constructive pregnancy in suoh a 
case, then also her interest in her husband’s estate ceases. 

Two or more widows or other female heirs.— There seems to 
be some misconception about the nature of the estate taken by 
two or more female heirs in property jointly inherited by them. 

According to the Bengal School, two or more persons suc- 
ceeding together take as tenants-in-common, and not as joint- 
tenants in any case. 

According ta the Mitdkshard School also, two or more persons 
jointly inheriting property by the rule of inheritance, and not by 
birth, take it as tenauts-in-common, to which survivorship does not 
apply. 

The Mitfiksbard has expressly laid down that two or nuAre 
co-widows jointly inheriting their husband's estate shall take the 
same by dividing it,— in the following passage accidently omitted 
by Colebrooke in his translation of the work 

which means,— “The singular number (of the term lawfolly 
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wedded wife in the text of Y&jnnvalkya on succession, Text No. 1 
mpr a, p. 162) has been used to imply tbe class, bence if there be 
more wives than one, whether of the same caste or of different 
castes, they shall take the property dividing the same according 
to their shares.” 

This is in conformity with tbe MitSkshard doctrine that the 
inherited property is the stndhan of the female heirs. 

Partition is an incident of joint heritage ; in fact, partition 
of heritage is the name given by Hindu lawyers, to the law* of 
inheritance. 

Partition by two or more joint female heirs is expressly laid 
down by the commentators. 

It is no doubt true, that when the female heirs take the 
Hindu widow’s estate, the share which may, on partition, be 
allotted to any one of them, will, on her death during the life* 
time of the others, pass to the la tter as being the*then next taker 
or reversionary heir of the last male owner. , 

But this devolution is mistaken for passing by survivorship ; 
and consequently the tenancy of the female heirs is deemed to 
be an unseparable joint-tenancy in those cases in which they take 
the widow’s estate according to the Ddyabhdga. 

And as a consequence of this doctrine, an opinion has been 
expressed that although the joint female heirs may come to an 
arrangement whereby they may separately hold and possess 
portions of the property in proportion to their shares, for con- 
venience of enjoyment, yet there cannot be between them a legal 
partition or division of title, so as to defeat their survivorship ; 
11 M. I. A., 487. Hences although there cannot be an absolute 
partition, yet an order for separate possession may be made, 
when that is the only likely means to secure peaceful enjoyment, 
Oajapathi v. Qajapaihi , 1 M.S., 290=4 I. A., 212. 

In the case of Amritalal v. Bajanikanta, 2 I. A., 118, the same 
principle has been asserted though it was a case*governed by tbe 
D&yabh&ga, one of the fundamental doctrines of which is, that 
co-heirs cannot but take as tenon ts-in-common. 

The facts of this case were as follows Two married 
daughters jointly inherited their father’s property, then one of 
them became widowed and she was also sonless, subsequently 
the other died. The question was whether the surviving daughter 
who was a childless widow, could take her deceased sister’s share 
in tbe father’s estate. It was held that Bhe could. And this 
conclusion was based on tbe principle of joint-tenancy and sur- 
vivorship. 

But the conclusion may-without invoking the above princi- 
ple, be justified on Hie ground that the question whether tine «un- 
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viving daughter was competent to become the heir to her father 
was determined when the succession opened to her at first, and 
the character of heirship having been once impressed on her, it 
cannot be taken away by any subsequent event, and therefore 
she as her father’s heir could not be prevented from taking her 
sister’s share, any more than be divested of her own share. 

Nor does the principle of survivorship seem to be equitable 
in all cases. Take for instance a case in which a man dies 
leaving two maiden*daugkters and one married daughter having 
sons ; the maiden daughters inherit to the exclusion of the mar- 
ried one, then one of them is married and subsequently becomes 
a widow without sous, and afterwards the other maiden daughter 
dies leaving the two sisters one of whom is a childless widow and 
the other having sons. According to survivorship the former 
alone would take the deceased sister’s share, but according to the 
rule of inheritance both would take it : and the latter alternative 
appears to be acceptable for several good reasons. 

Another consequence which is sought to be deduced from the 
doctrine of co-widows’ unseparable joint-tenancy, is the incapacity 
of either to alienate her share without the consent of the other, 
{Kathapervmol v. Vmkdbai, 2 M. S., 194). A compulsory sale in 
execution of a decree personally against one of the co-widows, of 
her share, however, has been held valid during her life, Ariyapubri 
v. Alamelu, 11 M. S., 804. 

A co-widow’s power of alienation over her undivided interest 
in a particular property appertaining to her • husband’s estate, 
came to be considered by a Full Bench of the Calcutta High 
Court in the case of Janakinath Mukhopadhya v. Mothuranath 
Mukhopadhya, 9 C. S., 580, and it has been held that the pur- 
chaser is entitled to enforce a partition as agaiust the other 
widow, which should be carried out in such a way as not to be 
detrimental to the future interests of the reversioners. The ten- 
ure of co-heirship was held to be the same between female co- 
heirs as between male heirs. 

In the case of Sri Qajapati v. Maharani, 16 M. S. 1 = 19 I. A., 
184, governed by the Mitdksharfi, it has been held by the Privy 
Council that a mortgage by one of two co-widows, of part of the 
husband’s estate jointly inherited by them, is not binding on the 
estate in the possession of the surviving widow after the death 
of the mortgagor, inasmuch as the mortgage was not so framed 
as to bind the same. And an opinion is also expressed that such 
a mortgage even for legal necessity, will not be binding on the 
estate, so as to affect the interest of the surviving widow. 

Equity appears to require that a female co-heir shonld he held 
to have the same rights over her share, as if she had been the sole 
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heir, and her share the only property, of the last full owner, and 
that the succession of the surviving co-heir to her share does not 
differ ^in any respect from the succession of a remoter female heir 
such as that of the daughter or the mother, after the widow and 
the like. 

Alienation for legal necessity. 

A widow may sell her life-interest without any legal neces- 
sity, and she is' competent to transfer with the consent of ,the 
presumptive reversioner, her husband’s estate either in whole or ^ 
in part, without any cause justifying the transfer. 

The widow alone is also competent to absolutely alienate the 
property for certain religious purposes g,nd for necessity. These 
are as follows s— 

1. Payment of the husband’s debts; it being conducive to 
his spiritual benefit, she is justified in alienating for the purpose 
of paying even debts barred by limitation; Udai v. Ashu, 21 C. S., 
190; 

2. The performance of his exequial rite as well as that of 
his mother and the like ; 

8. Religions purposes, especially pilgrimage to Gya for 
performing his sraddha there; Collector v. Cavafy, 8 M. I. A., 
529 (550) 2 W. R., 59. Only a small portion of the property 
may be alienated for a pious purpose of her own, — Barn v. Ram, 
22 C. S., 506; 

4. Maintenance of herself and of those who are entitled 
to it out of the estate, such as his mother, paternal grandmother, 
maiden sister and daughter, and the like ; 

5. Marriage of his maiden sister, daughter, son’s daughter, 
grandson’s daughter and the like ; 6 C. S., 86. 

6. Preservation of the estate by payment of Government 
Revenue and the like ; and 

7. Costs of any litigation respecting the equate, such as are 
incurred for defending her title to it, 12 0. S., 52. 

There is a distinction between a mortgage and a sale ; for 
while the exact amount actually necessary may be borrowed; there 
may not be any property the value of which is equal to the 
amount necessary to be raised, so that a sale often covers pro- 
perty of larger value, and is valid if the difference be not dispro- 
portionate, — Lulleet v. Sreedhur, 18 W. R., 457. 

The reversioner cannot recover the property sold for legal 
necessity, even by offering to pay to the purchaser the amount 
raised, § W. R., 284. But in a case of excessive sale, he can eat 
it aside by paying the amount which the widow was entitled to 
raise,— rPhool v. Rttgkoo, 9 W. R., 106; Muttee v. Oopanl, 20. W, R„ 

85 
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137; Shumool v. Shewukram, 2 I. A,, 7=22 W. R,, 409; Sacfa- 
lAw v, Dhakubai , 5 B. 8., 450. 

A lender or a purchaser dealing with a Hindu widow* is* like 
pne dealing with a manager, bound to^ejiguirg, in tojhg jjeqeftsities 
for the loan or the sale* see ante p. 158 Tlie^nus lies on him 
to j^p^e- i^stilying necessity, — B. Kameswar v. Run Bahadur ,3 
X. A. 9 8 = 3 0* 8 * 848. 

Besides* a person dealing with a Purdnnashin lady* must take 
oare to see that the 4 trausaction is honest and band fide , that the 
deed* anti the power (should tl»ere be one), were fjilly explained to. 
and understood by* her before execution, and that Bhe had die* 
interested and independent advice, and was free from undue 
influence,— *-l ? acoordeen v v Nawab, 1 I. A.* 192=21 W. R* 840. 
Sudisht v. Mt . Sheobarat , 8 1. A.* 89=7 C. S., 245, Wajid v. Raja, 
18 I. A., 144= 18 C. S., 545. 

Accordingly* where h widow borrowed on mortgage, under 
necessity* the stipuhited jnterefct, which was found to be exorbi- 
tant and unreasonahle, was~ reduced*. Hurronath v. Run^fnr^lS 
t. A.,l«~tSC.S.,lll. . 

Accumulations and acquisitions. 

' When tlie estate is large and the income thereof is more 
than sufficient for meeting all the legal expenses, the widow is at 
perfect liberty to dispose of the surplnn income in any way she 
pleases; she is not bound to save. But if she saves and makes 
no attempt to dispose of the savings or accumulations in her 
life-time, they will follow the estate and go to her huBbnnd’6 
heirs. As regards her competency during her life to deal with 
accnmnlation8, a difficulty has arisen in consequence of the con- 
flict between the original view of the widow’s restricted right of 
enjoyment, according to which she was considered incompetent 
to alieuate without legal necessity what had already been accu- 
mulated by tier moderate enjoyment of the income, and the modern 
view of the widow’s unrestricted power of expending the whole 
of the income. Hence has arisen a distinction between an accu- 
mulating amonnting to an accretion to the qatate, and ap accumu- 
lation being simply income held in suspense for expenditure. 
It ie difficult to fix the line which distinguishes accretions to the 
husband’s estate from income held in suspense in the widow’s 
hands, qs to which she has not determined whether or' not she 
will spend it. Zf the widow acquires immoyeable property with 
the Savings of the Surplus income, and makes in no wuy any dis- 
tinction between the original estate and the acquisitions, and 
treats such after-purchases as accretions to the original estate, 
- she will- be afterwards precluded from alienating the inquisitions 
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except for letfttl necessity. In tbe cases of Isri Ov.lt Koer (10 
0. S. 324) and of Sheolochan Sing (14 C. 8. 887) the rnle laid 
down. by the Privy Council is, tlmt when a widow not spending 
the income of her husband's estate, acquires immoveable property 
with her savings, and makes no distinction between the original 
estate aud the after-purchases, the primA facie presumption Is 
that it has been her intention to keep the estate one and entire, 
and that the after-purchases are an increment to the original 
estate. In both these cases the widow attempted to alienate both 
descriptions of property by one transaction, and had not pre- 
viously dealt with the after-purchases in any way. 

So the original view is now confined to the acquisition of 
immoveable property when there is nothing to show her intention 
to keep it separate. 

The Bengal doctrine is not applicable to cases under the 
Mithila School, where the widow is entitled to *n life-interest in 
immoveable property. , * 

Waste. * 

If the widow commits any waste in respect of her husband’s 
estate, she may be restrained by the presumptive reversionary 
heir by a suit. But the principles which are applied in Courts of 
Equity in England for securing in the public funds any property 
to which one person is entitled in possession, and another is en- 
titled in remninder, are not applicable to the property in possess! >n 
of a Hindu widow: in order to indnce the Conrt to interfere, it it 
necessary* to show that there is d ang er to the property from the 
mode in which the widow is dealing with it: (6 Moore, 483.) 
And when she alienates any propei ty belonging to her bashaw 
in e xcess o f her power, the then next heir of the husband T&tf 
during her life bring a suit for a declaration that the alienation, 
either in whole or in part, is invalid after her life. 

Thus the reversioner *8 interesVTs noVso’T&lly protected, as 
it is under the provision made by tlm Ddyablriga for the control 
by the husband’s kinsmen over the widow’s management. 

a 

Judicial proceedings. 

It has already been said that the widow represents the whole 
estate of her husband, which is entirely vested in tier, no ope 
else having any present interest in, the estate before the termttiai 
tion Of Jier interest. It is only after the termination of Jtgjr 
estate that the actual reversioner .or the next heir can be ascer- 
tained.' 'To a 'Suit* respecting the husband’s estate she alone Ik 
entitled to be a party as representing the estate t a ud a j efaw 
fairly apd prriperfr obtained agarosfcher will bind the mwsf&litift 
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The following observation of the Privy Council in 
case lays down the rule on the subject “ The s&sSf principle 
which has prevailed in the Courts of this country as to tenant!)- 
in-tail representing the inheritance, would seem to apply to the 
case of a Hindu widow j and it is obvious that there would be 
the greatest possible inconvenience in holding that the succeeding 
heirs were not bound by a decree fairly and properly obtained 
against the widow ” See also the case of {fyatabnaramn Sin 
(I1«0. S. 186) in which, following the above principle, tne" 
Council held that a decree properly obtained against the widow 
operates as res judicata against the reversioners. 

It was formerly held under the old Limitation Act that 
possession adverse to the widow was also adverse to the rever- 
sioner. Bat it has been held that the law has been changed since 
the passing of the Limitation Act of 1871, aud the reversioner 
is entitled to twelve years from the death of the widow, — 9 C. S v 
934. This ruling, ijowever, seems to be inconsistent with the 
decision o£ the Privy Council in the case of Hunrinath Ohatterje v. 
Mohunt Mothur, 20 I. A., 183 = 21 C. S., 8, in which a suit by 
a daughter to recover her share of. her father's estate had been 
dismissed only on the ground of limitation, and a subsequent suit 
by -her son after her death was held to be barred by the principle 
of res judicata. 

Here again the same difficulty may arise as in a suit against 
Hie Mit&kshard father alone, for a debt due by the whole family,— 
the difficulty in fact of distinguishing between proceedings 
against the widow personally, and those against her as represent- 
ing the whole estate. In execution of a decree against the widow 
for a debt contracted for legal necessity, the right, title and in- 
terest of the widow may be sold according to our Civil Procedure, 
and the question may arise what was purchased, the whole estate 
or the life-interest of the widow ; and it will have to be decided 
by the application of substantially the same principles as have been 
laid down in the case of a MitAksbarfi father. 

Thus, where a widow’s estate was sold in execution of a 
decree against her personally, for arrears of .maintenance payable 
V her, which was a c I targe on the estate, it has been held that 
only the widow's interest^ passed to the purchaser,— T 
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But in another case in which the widow’s right, title, and 
interest, only was sold in execution of a decree, it {las Bhen held 
that the court is at liberty to look to the judgment to ascertain 
what was sold thereunder, and that as it appeared from the judg- 
ment that the decree against the widow was la respect of the 
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husband’s estate and bound the reversionary heir, the purchaser 
took the estate absolutely ,' —Qooroo Das v. Ram Narain, 11 I. A., 
-59= lp C. S., 860. 

Reversioner. 

Reversioner. — You will bear in mind that the term rever- 
sioner as Used in Hindu law, bears a sense different from its ordi- 
nary meaning, for a Hindu reversioner .has no present interest 
in the property, the actual reversioner may bp a different person 
from the presumptive reversioner and his heirs ; the terms ‘ the 
next heir of the last full owner, ’ or * the then next heir * may be 
used instead of the above expression. A female heir may oe a 
reversioner or the next heir, having a ^qualified estate. There 
appears to have been some misconception about the matter. It 
had to be settled by a Full Bench that when a maiden daughter 
succeeds in preference to her married sisters, and, after marriage 
dies leaving a son, the estate will go to her qualified sister as the 
next reversioner in preference to her son. (9 C. 5. 154.) # 

Surrender. — A female heir may surrender or, properly speak- 
ing, relinquish her rights so as to accelerate succession ana vest 
the property in the then next heir, in the same way as if she had 
died at that time : — (5 C. S. 782.) This is bond fide done when 
the person in whose favour the relinquishment is made is also 
her own relation, for instance, when the surrender is made by 
the mother in favour of her son or daughter or grandson. In all 
other cases it is a .mere pretext for an arrangement whereby the 
property is divided between the last owner's relations and the 
widow herself, the latter getting her share absolutely so that she 
might give them to her own relations. 

The rule originated from the doctrine that the retirement 
from the world or the extinction of one's desire for property, is, 
according to Hindu law, civil death, and causes, in the same way 
as natural death, the extinction of his rights in property, and has 
the effect of accelerating inheritance. And because retirement 
from the world depends upon th e will o f the person, therefore it 
has been held that without the remotest idea of retiring from 
the world, she may do that which would follow from her aotual 
retirement. 

.But in order to aocelerate the inheritance of the reversioner, 
the widow must convey her estate absolutel y ; hence where a 
widow executed a deed in favour of a daughter’s son, reserving 
her life-interest and deolaring him to be entitled to the estate 
a «er her death, it has been held that there was no surrender at 
ell, and therefore no title in him to exclude another daughter's 
son,— Behari v. Madke, 19 I. A., 80-19 C. 8., 288. 
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Alienation with reversioner’s consent — It is bid down in the 
D£yabbaga itself (IX B., 1 1, 1, 64,) that {lie widow may, with the 
conseut of the hgabaud!? Jluinineii» deal with his estate in any 
way VaJtirtRe" reason is, that they are her Jawiul gmirdiaua in 
default of the husband and the mala issue. This follows from 
her status of perpetual minority under the Hindu law (Texts 
Nos. 2 and 8,) her supposed want of discretion being supplied by 
their auetoritas . It is only with their permission, that she may 
make any gift to her relations on her father’s and mother’s side. 
This rule is supported by the authority of the following text of 
Nfirada, — 

*3t irfinro* *H3 ! fimn ! i 

nnvtvni wnyt * « tpnt? i 
fnwga ftrofr i 

qfV<9«; fww ws* fror* it to i 

which means,— 44 When the husband is deceased, the husband’s 
kin are the guardians of his sonlesq wife : in the disposal and care 
of property, as well as in (the matter of) maintenance, they have 
full power. But, if the husband’s family be extinct, or contain 
no male, or be helpless, or there be no Sapinda of his, then the 
kin of her own father are the guardians of the widow 

While commenting on this text the author of the D£yabh£ga 
says, that “ thejdiHposal ” means “ gift and fchp like” which im- 
plies “gift, sale anu mortgage,” i e., any disposition of property. 
This doctrine that the widow may with the consent of the 
husband’s kinsmen deal with her husband’s property, was acted 
upon by our courts of justice from the earliest times. But the 
difficulty which was felt for a long time, was, as to whether by 
44 the consent of husband’s kinsmen” is intended, the consent oi 
all persons who «niay possibly be heirs of the husband, or the con- 
sent of the nearest or the presumptive reversionary heir. 

This difficulty has now been removed by a Full Bench of the 
Calcutta High Court, who have held that the presumptiye rever- 
giSpWT^^eir’s consent is sufficient, because We widow m*j%y 
retirement or by surrender, causd the estate to be vested in the 
reversioner, and so he is the person to be principally regarded in 
thisconuectioi]i*^-iVa6(t^t8Sot* v. Gobind Chandra , 10 0. 9., 1102. 

So it appears that the widow and the presumptive reversioner 
are together competent to deal with the property in any way 
they please. But when there are more reversioner* than one, the 
consent ofoHjs ne cessa ry the consent of only one or some being 
of noTegaTeffSct : the alienation in such a case is absolutely void, 
Bbdha v. Joy, 17 0* &, 896, and note 900. 
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Where, however, a widow relinquished the whole estate in 
favour of the then reversioner, and the latter made an absolute 
gift <jf half the estate to the widow to enable her to make a 
provision for maintenance of a sou adopted by her, whose adop- 
tion had been declared invalid in a suit by the reversioner, it has 
been held that the relinquishment is valid as to one-half of the 
estate, and invalid as to the other half re-granted to the widow* 
It is difficult to follow the principle of the distinction ; for the 
widow intended really to relinquish one-ha)^ in consideration of 
getting an absolute title to the other half,— Uemchunder v. Sama - 
moyiy 22 C. 3., 354* 

The Allahabad High Court, however, do not recognise the 
validity of surrenders in favour, or alienations with the consent, 
of presumptive revet sinners, so as to defeat the title of the actual 
reversioner, — 6 A. S., lid, and 288. Thus, the position of the 
Benares female heiis has been reduced from ‘absolute ownership, 
to one" even iuferior to that of the Bengal females. 

Deceased widow’s debts.— The actual reversioner succeeding 
to the poss<8bi<’ii of the estate after the death of the widow is 
bound to pay off the debts contracted by the widow for a valid 
purpose for which she might have alienated any portion of the 
estate, although the debts were not charged upon the estate. It 
was so held by Justices Jackson and Tottenham in the case of 
Ramcoomar Mitter (0 C. S. 36) in which a widow had borrowed 
money for the put pose of defraying the marriage expenses of the 
daughter of a sou* who had pre-deceased his father, and died 
without repaying the debt. 

In the case of Hurrymohun Roy (10 C. S. 823) it has also 
been laid down by a Puli Bench of the Calcutta High Court that 
if a female heir, who represents the eutire estate, enters into a con- 
tract with a tradesman, which has conferred a feenefft^upon the 
esl&te, and is such as a prudeut owner would mgke for the pr&» 
serration of the estate, the obligation arising cut of it will be 
annexed to the estate in the hands of the reversioner, if she dies 
before discharging the same. The facta of the case were as 
follows r— A daughter inheriting a large estate bolonging to her 
father, ordered a quantity of lime for the purpose of making repairs 
to certain houses on the estate $ the repairs were completed, but 
she died without ♦ paying the price of the lime supplied on 
credit. The lime-merchant was declared entitled to recover from 
the estate in possession of the reversioner. 


CHAPTER XIII. 

SUCCESSION TO STRITHANA. 

ORIGINAL TEXTS. 

1 I *ScU*rP I 

arw% vfttr fvg: h 4Wr»n i 

1. The wealth of a deceased maiden, let the uterine brother 
themselves take; on failure of them, it shall belong to th 
mother, in her default, it shall belong to the father. — Baudhii 
jana cited in Mit. 2, 11, 30 and in D.B., 4, 3, 7. 

* I Wfr«W**n**k*T I 

awmri «rro?r i topiw i 

2. For detaining a maiden after betrothing her, the offende 
shall be punished, and shall also make good the expenditur 
(incurred by the bridegroom’s side) together with interest; i 
she die (after troth plighted) let the bridegroom take back th 
gifts he had presented, meeting however the expenditure o: 
both sides. — Ya jnavalky a. 

q i w*jt *rfwrwTer i 

wfiwr nfiraw tmw g 
^ T*nftartr tw v s 
Osrtfrw ftroft topt i 

wrn®l to awwRr nt g 

VWTOTH | 

wj mx wx-vri fttnftqiqqftw i 

3. When the mother is dead, let all the uterine brothel 
and uterine sisters equally divide the material estate, fit 
whatever property is the mother’s Tantaka (gift at the time < 
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marriage), that is the share only of her maiden daughter. The 
wealth of a woman, which has been in any manner given to her 
by hejr father, let the Brdhmani daughter take ; or let it belong 
to her offspring. It is admitted, that the property of a woman 
(married) in the forms called Brfihma, Daiva , Jtrsha, Gdndhatba, 
and Prdjdpatya, shall go to her husband, if she die without issue. 
But the wealth given to a woman (married) in the forms of 
marriage called, A sura and the like (i.e , Rdksham and Pais&cha) 
is ordained, on her death* without issue, to become the property 
of her mother and father. — Manu. 

s I wrg-^f*?n:», worg, mnpidf ntpr* i 
<wr*r-^N»f vrMminfpr i 
gfr|®T, tnj?n fftTr-fte-jnfw ??g i i 

4. The daughters share the residue of their mothers pro- 
perty after payment of her debts ; in them default the (male) 
issue. The property of a childless woman (married) in the four 
forms beginning with the Brahma, belongs to her husband ; but 
if she leave progeny, it belongs to daughters : and in other forms 
of marriage, it goes to her parents (on failure of her issue). — Y&j- 
navalkya. 

v. i wr vrtemf wn *nrf% fwufcar i «njf«i6s^ i 

5. All the uterine brothers and maiden sisters Ere equally 
entitled to the property. — Sankha and Likhita. 

i i <ww Jzernrt ^tvf fispri i 

vrwTut *rrm *ran fwfa m n i 

6. A woman’s property is common to her sons and daugh- 
ters, when she is dead ; but if she leave no issue, her husband shall 
take it, or her mother, brother or father. — Devala. 

♦ i wg-g*taN!ta*n% gfrnvt i i 

7. Daughters take their mother’s property; on failure of 
daughters, their (or kfer) issue.— Narada. 

« i qftw* swwwrg <«mf?rftpn»rwr i «W ! i 

8. A woman’s property belongs to her daughters unaffi- 
anced, and to those not actually married.— » Gautama. 

4i wm vf i 

aw a mwg neVmng Mig ir r fi r g i iwwiw 1 1 

9. But whatever immoveable property is given fy the 
86 
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parents to their daughter, goes to her brother, on her dying with- 
out leaving issue.— -Senior K&tjfiyaua. 

i wy g vw g ar*n% Winfa «rc( i «nwi i* 

10. Bnt what is given by her kindred, belongs to her kin- 
dred; in their default, it goes to her husband. — Kity&yana. 

W i grow t ^fiprT w tnfftpft i 

araroi g n wn^-eniwr* w’ i wrerfir* i 

11. A woman's property belongs to her children; end the 
daughter is a sharer of it ; bnt if there be an unmarried daughter, 
the married daughter doss not get the maternal property .— Vri- 
faaspati. 

I SmTj;: SSWT TT g qpft ftTOreft fcrSTWWT I 

wW g«5si-gs?l w wrar ff ap I 

• wrreiV w ^tra[ ws i 

*r, *w* mwt swt w wn » vrengv * i 

12. The mother's sister, the maternal uncle's wife, the 
paternal uncle's wife, the father’s sister, the mother-in-law, and 
the wife of an elder brother, are pronounced equal to the mother: 
if they leave no issue of the body, nor aon, nor daughter’s son, nor 
their sou, the sister’s son and the like shall take their property,-— 
Vrihaspati, 

The term “ the sister’s son, and the like ” in this text means 
the male correlations of the six female relations declared equal 
to tlie mother, namely, the sister’s son, the husband's sister's son, 
the husband’s brother’s sou, the brother’s son, the son-in-law and 
the husband’s younger brother, respectively, 

^ i vpkt ^ I 

wfwii %*r nw® ufw<oit-*i 3 vra l lc[ I >15* i 

18. If among all the wives of the some man, one becomes 
mother of a son, Manu says that by that sou ail of them become 
mothers of male issue.— Manu. 

Succession to Stridhana. 

Husband's gift of immoveable property.— It has already been 
seen that according to Hindu law, the wife takes only a life- 
estate in the immoveable property given by the husband, and sbe 
Jhas no power of absolute alienation over it, whether it be a gift 
inter vwo$ or a bequest— 5 C. 8., 684; and it appears to pass 
to the husband’s heirs after her death. It has, however, been 
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held that a Hindu husband is not legally incompetent to make an 
absolute gift of immoveable property to his wife. Hence ibis 
rule of Hindu law does not apply when the deed of gift shows a 
dear intention of giving an absolute st^te : it is, however, not 
necessary that "there should such words as are ordinarily used to 
pass an absolute estate ; the, intent ion is a matter of construction 
and may be expressed in other wajs, 9 0 8'^Vll B". !&., 873. 
In such * case. Jthe prop erty jwill pass to her heirs. 

This rule of Hindu law appears tube an exception to the itile 
of construction embodied in Section 82 of the Succession Act 
and iu Section 8 of the Transfer of Property Act, namely, that 
in the absence of express reservation, the entire interest of the 
testator or transferor respectively will* pass to the legatee or 
transferee. 

A maiden's property goes in the following order according 
to^both the Mit&ksbarA ana the Dayn bhdga : — ' 

(1) Enll brother, (2) mother, (3) father. ' 

Property given to a damsel by an intending bridegroom must 
be returned to him, on her death before marriage. 

A married woman’s property passes according to the MitSh- 
sharfi in the following order : — 

(1) Maiden daaghter, (2) married but unprovided or indigent 
daughter, (Uma v. Qokool, 5 t. A., 40=8 C. S., 587), (3) mariied 
provided daughter, (4) daughter’s daughter, (5) daughter's son, 
(6) son (including adopted son), (7) son's sou (including son’s 
adopted son), (8) husband and his heirs in the same oraer in 
which they take his property, if the marriage took place in the 
approved forms ; but if the marriage took place in any of the 
disapproved forms, then instead of the husband and his heirs, 
the mother, father and the father’s heirs take. It should be 
observed tbat generally marriages now take place in the approved 
form called Bimima. The Asur-i foim, however, >s found amongst 
a few castes, such as Agarwala Bunins.' 

You will note how completely a' Hindu female becomes iden- 
tified with her husbaud’s family ; her own relations are excluded 
by those of her husband, just us she is excluded by her father's 
relations living jointly with hiiu. 

The above text (No. 12) of Vrihaspati, enumerating the sister’s 
son and tlie like as heirs to Strtdhana, is not cited iu the Mit&k- 
shara j but it is eited in tbe Vframitrodaya and the Vivfida-Bat- 
n&karo, and tliese commentaries appear to lay down that these six 
relations are to take before the relations included under the gen- 
eral rules, that is before tbs husband’s heirs in cases of approved 
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forma of marriage of the deceased woman, and before the father’s 
hoirq in the disapproved forms of marriage, respectively. 

The authority of this text has been recognized in Mittrfln 
cases , — Mohun v. Kishen, 21 C. S., 844, and also in a case gov- 
erned by the Benares School , — Ranjit v. Jagannath 12 C. 8., 875. 

It would seem that the rival wife’s son and daughter should 
come in before these six relations, for the same reason. 

, The order of succession among the six relations in the cases 
of oppoved marriage, appears to be as*follows : — (1) the husband's 
younger brother, (2) the husband’s brother’s son, (3) the husband’s 
sister's son, (4) her own brother’s son, (5) her own sister’s son, 
(6) and the son-in-law, — Baehha v. Jugmon, 12 C. S., 848. 

D&yabh&ga rules on the subject are not so simple as the above. 
The author divides stridhan property into two classes, namely, 
yantaka and ayautuka or non-yautuka; the latter including property 
gained previously or subsequently to marriage. 

Distant snccessibn to both the above descriptions of stridhan 
is the same. The courses of descent in the earlier stage are 
different. 

There is a doubt about the authenticity of a particular pas- 
sage of the Dayabbaga (4, 3, 83,) which affects the position of the 
rival wife’s son, daughter and grandson, so the following orders 
of succession should be taken as provisional only being not settled 
yet in that respect, as well as in other respects. 

Succession to yauiuka, and to father’s gifts t other than nuptial 
presents, is in the following order . 

(1) Maiden daughter, (2) betrothed daughter, (3) married 
daughter,— -1st, one having or likely to have a son, 2nd, one 
that is not so, (4) son (including adopted son), >5) daughter’s son, 
(6) son's son, (7) (son’s grandson,) (8) husband, (9) brother, (10) 
mother, (II) father, (12) rival wife's son, daughter, and grandson. 

Succession ajautuka , other than father’s gifts. 

' (1) Son and maiden daughter, (2< married daughters having 
or likely to have sons, 3) son’s son, (4) (rival wife’s son and daughter,) 
(3) daughter’s son, (6) barren and childless widowed daughters, (7) 
(son's grandson,) (8) whole brother, (9) rabther, (10) father, (11) 
husbaira, (12) rival wife's son, daughter, and son's boh. 

Succession to all classes of stridhan after the above relations, 
is in the following order - 

(!) Husband’s younger brother, (2) husband's brother’s son, 
(3) sister's son, (4) husband's sister’s son, (5) brother's sou, (8) son- 
in-law, (7) husband’s sapindus, Ac. (8) father's kinsmen. 

The Bengal authorities are in conflict with each other with 
reference to succession to stridhan. 

It should be observed that as regards non-yautaka property ► 
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the lnwband is postponed to the woman’s parents and brothers 
according to the D&rabbiga, so that property given by the has* 
band’fa relations, ana even what was absolutely given by the hus- 
band himself, will go to her parents and brother, in preference to 
the husband ,' —Judoo v. Buasunt, 19 W. R., 264, Hurrymohun v. 
Shmatmi 1 C. S., 275. 
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Tlie life of a Hindu of the Brfilimona and the other twice- 
born classes, was divided into four stages. He had to pass the 
’ first stage of his life aB a BrahmacMri or student, supporting him* 
self by begging ; the second, as a OrihaslKa or house-holder, being 
married when his studentship was over ; the third, as a Vdttd- 
prcutha or one retired from the world, residing in some solitary 
place with persons of the same order, engaged in religious prac- 
tices and contemplation of the deity, being free from all worldly 
cares, and living on the vegetables growing *in forests, or on 
alms,— the retirement having the effect of extinguishing his 
rights to the property he had at the time of retiring, and vesting 
them in his sons or other heirs ; and the fourth as a Fafi or itiner- 
ant contempla tive ascetic, supported by what is voluntarily given 
bj'^peSpti^rwby begging in the evening and taking no more than 
what is sufficient for the day, and living under a tree or the like 
shelter. * 

A Brahmachdri or student was of two descriptions, viz., Upakur- 
vdna or an ordinary student and Naiththika or a life-long student. 
The former became a householder iu due course, while the latter 
was a student for life, devoted to the study of science aud theo- 
logy, felt no inclination for marriage, did not like to become a 
householder, and chose to live the austere life of a perpetual 
student. 

The law of succession that has already been explained, applies 
to the property left by a householder or au ordinary student. 

The above text of Ytjnavalkya lays down succession to the 
property which the persons of these holy orders may have while 
in such orders, and leave behind on their death. 
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The properly of a life-long student goes to bis preceptor $ of 
one retired, to a religions brother ; and of an itinerant ascetic, to 
a virtnousjgapil t in their default to one of the same order (or 
bermftage) or to a fellow-student. 

The ffindns of the present day rarely adopt the third and 
the fourth stages of life. A life-long student, such as is con- 
templated by the sages, is also rare now. 

But there are now persons belonging to certftin religious 
seots of modern origin, such as Vaishnavisn\, that do in seme 
respects resemble the life-long students and itinerant ascetics. 
They aro connected with the well-known Maths or Mohuntis. A 
Math (wt) means a place for the residence of students. The 
founders of these Muths were learned Bj&lmmns of the Vaiahnava, 
S aim or S'ikta sect, who, observing celibacy and leading a pious 
life of austerity, wandered from one place to another carrying 
with him an image of the Deity, representing a. certain attribute 
of Him, and teaching the troths of religion to those that attract- 
ed by the sanctity of bis life, flocked to him. They were pre- 
vailed upon by the piety of some Rajas or influential men that 
became their disciples to settle in particular localities, receiving 
grants of land from them, for the maintenance of themselves and 
their pupils called chelas that accompanied them, lived with them 
and observed celibacy. 

These mttths are found in many parts of Bengal. It is worthy' 
of remark that almost all the maths in Bengal were founded by 
Br&limnns come frpm the North-West Provinces, and not by Br&h- 
inans domiciled in Bengal. And the persons that are now con- 
nected with these maths either as the mohuuta or chelas are- 
fresh arrivals from tbe North-West. But these have lost their 
original character of being schools of religious teaohing and have 
now become rather secular. The heads of these institutions are 
not pious teachers of religion, such as their founders had been ? 
and all the religious teaching they impart to thqjr disciples is an 
aphoristic prayer secretly communicated to each of them. The 
mobuntas and the chelas are generally ignorant and illiterate 
persons having no access to their religions hooks. They observe 
celibacy in so far that they have uo wives with them, for as their 
early life is not known it cannot be said that all of them are 
unmarried. Some leave their homes in disgust, wliile otliera appear 
to have fled from their country after having committed heinous 
crimes. Religion, however, is not the object for which people 
resort td these places. Those that hope to be maintained by the 
mob’nnt and* especially his own ‘ relations ‘ become .liis chelae. 
Acquisition of property by fair means or foal, appesrs to he the 
principal object of their care. And the endowed property is 
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generally misappropriated. The intention of the donors may be 
more ‘usefully earned out by appropriating the Urge property so 
endowed, to the dissemination of knowledge of the Sanskrit lan- 
guage and Hindu theology. 1 

The property belonging to these mutht is regarded as Debutter 
belonging to the deity established by the founder. The manager 
is called the mohunt. The succession to the office is regulated 
by the usage of the muth. In some oases the present mohunt is 
considered to bare the power of nominating one of bis chela* or of 
his fellow-disciples or guru-bhais as his' successor, the choiee often 
falls on his own relation, if any, amongst them. In others, the 
successor is elected by the neighbouring mohunts or seieeted by 
the ruling power from amongst the cfaelas of the deceased 
mohunt. In some, again the office devolves on the senior chela of 
the last mohunt. The particular usage is to be proved in each 
case. (11 Moore 405). 

The succession of a oliela or guru~bhai resembles the succes- 
sion of a pupil or religious brother to the property of an itinerant 
ascetic. IF any other person belonging to a muth dies leaving 
property, it goes to his preceptor. or fellow-disciple, in the same 
way as the property left by a life-long student. 

Endowments. * 

Endowments are either public or private. In the former the 
public is interested, and in the latter, certain definite persons only 
are interested. When property is dedicated to ch aritab le, educa- 
tional or religious uses, f or the benefit of an indeterminate h&ly 
of "persons, the endowment is a public one ; and when property 
iSset apart for the worship of a deityof a particular family, in 
which an outsider is not interested, the endowment is a private 
one. A muth Or mohunti is a public endowment. 

The distinction between private and public endowments is 
an important one ; for “ in the case of a family idol, the con- 
sensus of the wbple family might give the estate another direc- 
tion ” ( Komar Doorga v. Bam, 2 C. S., 341) ; in fact, if the 
members of the family choose to throw the family god into the 
waters of the Ganges, and themselves enjoy its property, no 
outsider can raise any objection, the endowment being a private 
one, the. public is not interested. The gift of sueh a god and its 
property, has been held valid, 17 0. S. f 567. 

The Hindu endowments consist of very extensive property, 
called Debutter. But although the object of the grants in many 
caws, may he in terms, a deity, the intention is to dedicate 
the property for charitable purposes. * 

Hie Images worshipped by the Hindus are visible symbols «■* 
presenting fomeforro of the attribute of God contemplated as having 
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one only of His' threefold attributes, upon which is based the 
Hindu idea of Trinity, namely, God the Creator, God the Pre- 
serve^ and God the Destroyer, the same perhaps, as God the 
Father, God the Son, and God the Holy Ghost. 

When an image has once been consecrated with appropriate 
ceremony, the deity of which the image is the visible symbol resides 
in it (7 C. L. R., 278). If the image is cracked, broken or muti- 
lated it may be substituted by a new one duly consecrated. Fresh 
consecration or substitution is necessary slibuld the image* be 
polluted in any way. Removal from the temple, amounts to pollu- 
tion in the case of the image of Siva only. A new imajge cannot 
be substituted when the original one is free from any defect of 
the kind mentioned. * 


Every respectable Hindu family has its family-god. In most 
cases there is no property dedicated to it ; the worship is volun- 
tarily conducted by the descendants of the founder. If any 
member refuses to bear the expenses of hi or turn of wor- 
ship, in such a case it has been held that he cannot be Compelled 
to do so, the obligation being a moral one. 

Iu some cases, the worship of an idol is made a charge upon 
certain property that is not entirely dedicated. Such property is 
t heritable and transferable, subject to the charge (5 0. S., 488.) 
But the mere fact that the rents of a property have been 
applied for a considerable period to the worship of a god, is not 
sufficient proof of % dedication (2 0. S., 341.) 

When any property is entirely dedicated for the worship of 
a deity aud no person has any beneficial interest in the property, 
it becomes absolutely. Debutter. It has been held that the mere 
execution of a document dedicating property to a family god, is 
not dedication in the absence of any act following it, showing 
that the executant did divest himself of the property ,— Watson v. 


7 lam., 18 0. S., 10. 

A deity has for some purposes, been held to be a property. 
The Dobutter estate belongs to the god but the management is 
vested in a trustee called s evafe ov p^ricAara/c. The powers 
of a Sebait in respect *of DemSterpwpertylSro^tie same as those ' 
of aj&anajger of an infant’s estate, a deity being a perpetual minor* 
wi£li regard to its property. The trustee may alienate the pro* , 
perty for leg al necessi ty, which in this connection, means the pre- 

ofT;t^mag& and bo forkh, 22 C. S.7989. 

' J "'*ffXoebayet or trustee of a public endownient,becomes guilt j 
°f a breach p£ trust, the Advocate General or with his written ! 
consent two ojT&bre persons directly interested in such trust, may 
institute a suit iu the Sigh Court or the District Court for the 
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removal of the trustee according to Section 539 of the Civil Pro- 
cedure Code. 

Section 14 of Act XX of 1863, however, provides that any 
intei’ested person may bring a suit iu the District Court against 
a trustee guilty of misfeasance or neglect of duty or breach of 
trust, for the specific performance of any act or for damage or for 
the removal of the trustee. But it is necessary that the plaintiff 
before he brings such a suit should obtaiu the leave of the District 
Judge* by presenting a preliminary application. 

^ It lias been held that Act XX of 1863 applies to endowments 
to which flic provisions of Reg. XIX of 1810 were applicable. 
All religious establishments for the maintenance of which land 
lind been granted eithel by the Government or by individual^ 
were subject to that Regulation, whether or not the Board ol 
Revenue took them under its management, (i) 0. L. R., 133.) In 
this case the endowment was created subsequently to 1810 A. I). 

Act XX of 1868 does not apply to pnvate deities, Protap v. 
Brojo, 19 0. S., 275. 

The donor has the right to direct the mode of succession to 
the office of the Sebayet. If the deed of endowment is not forth- 
coming, or contains no such direction, the devolution of the trust 
depends upon the usage of each institution, if any, Bhagaban\, 
Ram, ii C. 8., 843 ; or passes to the heirs of the original trustee, 
or of the donor himself where he retains the management. And 
it reverts to the donor or his hurt* when the succession directed 
by him fails, 17 C. 8., 3. The office is not saleable, nor is it 
divisible where there are more trustees than one. In such a case 
they may come to an arrangement whereby jeach of the members 
may, by turns, become the sole manager for a definite term. 

Whgn the donor of an endowment has completely divested 
himself of the property dedicated, he cannot revoke the trust or 
derive any benefit therefrom, except what has been reserved. 

If the object of au endowment fails, and the funds cannot be 
applied to the original purpose, then according to the dootriue of 
cy pres, they are to be appropriated to an object of a similar 
character. 
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1* Or the eldest brother alone may take the paternal wealth 
in its entirety ; and the others may live under him, as -they lived 
under their father. — Manu, 9, 105. * 

* I STTcnsTf » 

*T &m* l »wwt safaiT W?M1 : £, V**- I 

2. As between sons, born of wives $quul in class, there 
being no ground for distinction, there can be no seniority in 
right of the mother ; but the seniority is ordained to be according 
to the birth. — Manu, 9, 125. 

Origin of impartible estates. — There are many valuable 
estates consisting of large tracts of land, the succession to which 
is not governed by the ordinary law of inheritance, prevalent in 
the locality, but »is regulated by the custom of .primogeniture, 
according to which they are desceudible to, and held by, a single 
member of the family at a time, the other members being entitled 
to maintenance only. * 

U'liese impartible estates appear to have originated in three 
different ways, namely : — 

(1) Most of them appear to have originally been Jlq/es or 

principalities or territories of independent chiefs »r feudatories ex- 
ercising powers of an autocrat, who have gradually been, in course 
of time, reduced by the paramount power, to the position of or- 
dinary Zemindars. • . 

(2) In some of them, the rents and profits of the landed pro- 
perty formed the emoluments of public hereditary offices which 
could be held by only a single member of the family, and so 
was descendible to a single heir by primogeniture. 

(3) While the rest appear to have owed their origin to 
family arrai>ge meats followed up in practice for many genera- 
tions, whereby it was originally agreed that the family property 
should be impartible and be held and managed for the benefit of 
the family, by a single member at a time, in a certain order of 
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succession, tbe other members being entitled to maintenance 
only without any power o£ interference with the management. 

According to the ancient law of the country, the ruling power 
was entitled to a certain share of the produce yielded by every 
bigha of cultivated land ; for the purpose of convenience in col- 
lecting the same, the country wnss divided into a • large number of 
fiscal districts, each of which was under the charge of an officer 
of government, whose principal duty was, to collect the king’s 
share of the produce or the land-reverme or the land-tax, as well 
as other taxes levied on tradesmen and the like. Like other 
occupations in India, the office of the tax-collectors became 
hereditary, and their remuneration consisted of a certain per- 
centage of the net collections made by them. In course of time, 
the value of the king’s share of the produce collected in each of 
the fiscal districts became well-known, and these revenue-officeis 
were required to*pay a certain amount of money, being the approx- 
imate value of the king’s share after deducting therefrom tin 1 
collection ‘charges and their remuneration; which amount was 
liable to variation owing to circumstances justifying an increase 
or diminution thereof. 

By the Permanent Settlement of 1793, these hereditary tax- 
collectors in Bengal, Behar, and Orissa or Midnnpur," were con- 
verted into proprietors of the fiscal districts or Purgunnahs; in 
other words, the British Administration transferred its right to the 
king’s share of the produce of the lands in the fiscal districts, to 
the hereditary tax-collectors generally known by the name of 
2tQmiudar,a in Bengal, subject to the condition of paying a certain 
fixed amount of annual land-revenue to the.Oovernment. 

According to a custom originating in considerations of 
financial convenience, these hereditary offices were impartible anil 
descendible by primogeniture to the eldest sons of the holders 
thereof after thqir death. But their character was changed by 
the Permanent Settlement, and they were converted from offices 
into tenures in land, 

While concluding the Permanent Settlement with the Zemin- 
dars, and thereby conferring proprietory right on them in respect 
of lands settled with them in perpetuity, the British Administration 
thought it desirable to take away the character of impartiality 
of their original status in relation to the lands, of which they 
had been the tax-gatherers only, and not proprietors. 

In order that there might not be any doubt on tha subject, 
Reg ulation _XI .jtf-.1 793 A.t>. .was passed, which •■refers to the 
previous custom of impartiality, and declares that, notwithstand- 
ing the same, these newly formed estates shall be descendible like 
other descriptions of property, to all the heirs of the deceased 
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proprietor, according to the Hindu or Mahomodan law of inheri- 
tance, and shall be liable to partition when devolving on two or 
more ? heirs. 

Subsequently in the year 1800 A.D., an exception to tho 
above rule was declared by Regulation X of that year, the Pre- 
amble of which runs as follows, — “ By Regulation XI of 1793, 
the estates of proprietors of land dying intestate are declared liable 
to be divided among heirs of the deceased, agreeably to the Hindu 
or Mahomedan laws. A custom, however, having been found to 
prevail in the jungle mehals of Midnapur and other districts, by 
which the succession to landed estates invariably devolves to a 
single heir without tho division of the properly, and this custom 
having been long established, and boil g touuded in certain circum- 
stances of local convenience which still exist, the Governor Gen- 
eral in Council has enacted the following rule.” 

The rule enacted is that, the Regulation XI of 1793 shall not 
be considered to supersede or affect any such, loeal__custom, which 
shall continue in full force, and the landed estaleVsliall devolve to 
a single heir, to the exclusion of the other heirs of the deceased. 

Similar in effect is Regulation XI of 1816, which declared 
that certain tributary estates in the district of Cuttack shall not 
he subject to partition, but shall descend entire and undivided to 
a single heir according to local and family usage. 

It should be observed that it is difficult now to distinguish 
between the different kinds of impartible estates as described 
above, more especially between the principalities and the Zemin- 
daries, by reason of the holders of the latter, who are titular Rajas 
or Maharajas having assumed the insignia of royalty. 

But still there are good grounds for considering that the im- 
partible estates in the Jharkhand or jangle mehals of Cliota-Nagpur 
and the neighbouring districts, and the Gurjat states of Orissa, 
were originally principalities or small states or territories of in- 
dependent chiefs and feudatories, who were real'Rajas, and at one 
time used to exercise the powers of an autocrat 'within their res- 
pective dominions ; some of them are still permitted to enjoy 
their former powers in certain matters, such as the Raja of 
Singhbhum. 

In the jungle mehals there is a custom according to which 
the Baja’s sons have different titles in the order of their seniority; 
the eldest son is called the Jubaraj, the second Hekim, the third 
Bara-Thakur, the fourth Kumar or Cowar, the fifth Musib and 
the rest Babu, — a term which is now the usual compilation in 
Bengali for respectable men. 

The holders of these estates follow the practice of real Bij&s 
or kings in a few matters ; for instance, the Baja is not subjeot to 
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the rule of impurity or mourning even on tbe death of his parents 
(Mann V, 96*97), nor has he to perform the srdddha and the like 
religious ceremony, which it is the duty of the Ilekim to do* 

Onus as to impartibility. When there is a dispute with res- 
pect to an estate being impartible or otherwise, the onus lies on 
the party who alleges the existence of a custom different from 
the ordinary law of inheritance, according to which the estate is 
to fee held by a single member, and, as such, is not liable to parti- 
tion. Zemindar of Merangi v. Sri Raja, 18 I. A., 45, = 14 M. S.. 
237 ; and Srimanlu v. Srimantu 17 I. A., 134 = 13, M. 8., 406. 

The Zemindari of Hunsajmr or the H utwa Raj was, like simi- 
lar extensive zemindarics, 4 impartible and descendible to the eldest 
male keiv, for many generations before tbe Company's accession 
to the Dewany, when in consequence of the refusal of the holder 
thereof, to acknowledge the </ucm-sovereigu rights of the Com- 
pany, he was driven to the jungles, and the zemindari was confiscat- 
ed in 1770, but subsequently at the time of the Decennial Settle- 
ment in 1 ?90, the zemindaii was granted to a member of the junioi 
branch of the same family, as a master of favour: it was held that 
in the absence of any express intention of the grantor to alter the 
nature of the tenure, it must be presumed, according to the policy of 
the Decennial Settlement, that the subject of the grant was the old 
zemindary with all its incidents including impartibility, and that 
the transaction was not so much the creation of a new tenure, as 
the change of the tenant by the exercise of a vis wajor, — Jiaba Beer 
Pertab hakee v. Maharaja Raj ender 1\ rtob Sahee, 12 M, I. A., 1. 

It was further held in this case that Regulation X of 1793 
does not affect the descent of the large Zenfindaries held as Raj, 
or subject to Kuldchdr or family custom. 

It was also held that the title of Rajah is not absolutely 
essential to the tenure of an estate as a Raj . 

In other ca$es, however, it has been held that there was 
nothing in the grant made by Government or in the circumstances 
attending it, showing that it was intended to create an impartible 
Zemindary or to restore an old tenure witli impartibility attached, 
Raja Venkata v. Court of Ward , 7 I. A., 38 ; Zemindar of Merangi v. 
Sri Raja , 18 L A., 45 = 14 M. S., 237. 

Evidence of family usage, by which the eldest sou, succes- 
sively for eight gen erations, succeeded to a zemindari, to the exclu- 
sion of other sons oiTseveral occasions, was held to be sufficient to 
establish it to be impartible , — Rawut TIrjun Sing v. Rawut Ohunsim 
Sing, 5 M. I. A., 169. 

But the mere fact that an estate has not been partitioned for 
six or seven generations, will not make it impartible when previous 
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partition is proved, Thakur Durriao Sing v. Thakur Davi Sing, 
II.A., 1 = 13 B.L.R., 165. 

4. JB&fiial usagS modifying tho ordinary law of succession 
must be anc ient^ and invariable, and must be established to be so 
by clear "and Vnamblgiiou? evidence, — Rama v. Siva, 14 M. I. A., 
370—17 W. It., 556 ; see also 15 W. R., P. C., 47 ; 16 W. It., 179 ; 
Ux<r v. SAeo, 3 I. A., 259 = 26 W. R., 55. 

Impartiality and Jointness.— Although the impartible 
estates cannot be held by more than one person, aud is possessed 
exclusively by one member at a time, yet they may be the joint 
property of the members of a joint family governed by the Mitak- 
shara, so as to pass by survivorship. # 

It should be observed that where property is held in coparce- 
nary, by a joint family under the Mitaksliara, there are ordinarily 
three rights vested in the coparceners, namely, tlje right of joint 
enjbjnrfitfhtj the right to call for partition^ and the right to 
survivorship. Where impartible property ib the subject of such 
ownership, the right of joint enjoyment of the members other 
than the holder thereof, is reduced to the light of maintenance 
•receivable from the estate by virtue of tlie co-ownership, and the 
right of partition is, from the nature of the property, incapable of 
existence. But tlie right of survivorship founded on co-ownership, 
is not inconsistent with the nature of the property, and therefore 
ivmnius unaffected. 

The holder q f a joint but impartible estate, is a co-owner 
though entitled to the exclusive possession, and as such he appears 
to be under two duties to his coparceners in virtue of tlieir co- 
ownership, namely, the duty to provide them with maintenance, 
and the duty to preserve the corpus of the estate, which he alone, 
beiug one of several joint- tenants, is incompetent to alienate 
except for justifiable causes, — Naraganti v. Venkata , 4 M. S., 250. 

In this respect there appears to be a conflict between the 
different decisions of the Judicial Committee. 

In the Tippevah case of Neel Kisto Deb v. Beer Chunder Thakur, 
12 M. I. A., 540, the # Lords of the Judicial Committee observe as 
follows Still when a Raj is enjoyed and inherited by one sole 
member of a family, it would be to introduce into the law, by 
judicial construction, a fiction, involving also a contradiction to 
call this separate ownership, though coming by inheritance, at once 
bole and joint ownership, and so to constitute a joint ownership 
without the common incidents of co-parcenership. The truth is, 
the title to tho Throne and the Royal lands is, as in this case, one 
and the same title; survivorship cannot obtain in such a possession 
from its very nature, and there can be no community of interest ; 
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for claims to an estate in lands, and to rights in others over it, as 
to maintenance, for instance, are distinct and inconsistent claims. 
As there can be no such survivorship, title by survivorship, where 
it varies from the ordinary title by heirship, cannot, in the absence 
of custom, furnish the rule to ascertain the heir to a property 
which is solely owned and enjoyed, and which passes by inheritance 
to a sole heir.” 

This was a Bengal case governed by the D&yabhaga, and so 
it is no authority in* a case governed by the Mitakshara, according 
to which a son living jointly with his father, inherits even the 
latter’s self-acquired property by survivorship and not by inheri- 
tance. It would, no doubt, be a contradiction in terms, to call a 
separate ownership, at oiice sole and joint ownership ; but it 
would be begging the question to call the right of a single person 
to hold an impartible estate, a separate ownership. 

Then again; why should not the right of the other members 
to maintenance out of the estate, be referred to their joint owner- 
ship in tlfe impartible estate ; the inequality and disproportion 
between what is received by the holder of the estate, and what is 
payed to each of the other members for his maintenance, cannot 
and does not affect their co-ownership, as similar inequality 
obtains even in other circumstances. For instance, take the case 
of a joint family consisting of eleven first cousins, of Whom one is 
the son of one brother, and ten are the sons of another brother; 
here, on partition, the former would be entitled to half the estate, 
and each of the others to one-twentieth, yet therb are co-ownership 
and survivorship among them. The excess of what the holder of 
the estate gets over what any other member receives, is designed 
for the preservation of the dignity of the family and the improve- 
ment of the estate. 

The argument that a son does not acquire a right by birth 
to an impartible estate in the possession of the father, because 
the former cannot demand partition, is contrary to Hindu law, 
which recognizes ; o wnershij> in _pro perty. the only ordinary legal 
consequence of which, is, the '“fight to receive jg,juntena»oe from 
that property. And this co-ownership, which may be called imper- 
fect or subordinate, is recognized to account for the right of mainte- 
nance, which the wife and a son enjoy in the property of the hus- 
band and the father respectively. The ignoring of this doctrine 
of Hindu law, has led to the serious misconception, namely, the 
denial of proprietary right by reason of the want of power to de- 
mand partition. See ante p. 289. • 

Accordingly in other cases the Privy Council have given effect 
to surv iyorahjp .r^yuragnn^ v. Vengama, 9 M. I. A., 66; Ohintamun 
Sing v. iii7Womnkho Komuari , 2 1. A., 263- 1 0. S», l$8 ; Raja 
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Rap Sing v. R uni Baimi , 111. A., 149=7 A. S., 1 ; Mnharani Hira 
Nath Koer v. Baboo Ram Narayan Sing , 9 B. L. R., 274=17 W. R., 
316; t Raja Jogendra Bhupati v. Nityanand , 17 I. A., 128 = 18 0. S., 
151. 

When a member of the family gets maintenance from the 
holder of an impartible estate, or enjoys the rents and profits of 
land granted in lieu of maintenance, he is deemed to be construc- 
tively joint in estate with the holder, so as to be entitled to get 
the estale byTurvivorship. • * p ~ 

But, apparently inconsistent with, and subversive of, the 
above principle, is the doctrine enunciated by the Privy Council, 
namely, that a son does not acquire by birth any right to an im- 
partible ancestral estate in possession iff the father, so as to be- 
come his co-owner and to prevent an alienation by the latter, of 
an important and valuable portion of the estate , — Sartaj Kuari v. 
Deovaj Kauri, 10 A. S., 272 = 15 I. A., 51. 

But it should be observed that there cannot be survivorship 
without co-ownership and joint tenancy ; and one co-owr/er alone is 
not competent to alienate that which is the subject of joint tenancy 
and co-ownership. The correct view seems to be, that the holder 
of the estate has no more interest in the estate than the other 
members, but by virtue of his position as the holder of the estate, 
lie has full control over the surplus iucouie for his life. 

Holder’s rights.-The alienation of a portion of an impartible 
estate, by the hol<]er thereof, would be contrary to the very na- 
ture and character of the tenure of such property ; for, if such 
transfer were allowed, it could not be effectuated except by par- 
titioning that which -is ex hypothesi impartible. If therefore it 
cannot be alienated in part, it would follow a fortiori that it can- 
not be alienated in its entirety. Inalienability, therefore, ap- 
pears to follow as the^iecessary logical consequence of impartia- 
lity. The policy of the law, or of the grant, pr of the family 
arrangement, by which an estate was originally made impartible, 
cannot but be taken to intend the continuance of the corpus of the 
property intact, in the hands of the successive holders thereof. 
The object of excluQing all the other members of the family 
from participation in the estate, cannot reasonably be taken to 
be any other than its jgr&se^vntioa in entirety without diminution. 
To prevent the ordinary law of inheritance to take its course, by 
depriving all the other heirs of equal enjoyment, for the purpose 
of rnakiug the estate indivisible, and at the same time to allow 
the holder, to destroy or divide the property according to his 
pleasure, and so to undo the whole scheme, would be two most 
incongruous and inconsistent things, that cannot reasonably be 
38 
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reconciled. The absolute power of alienation in the holder of sucli 
property, is not only contrary to the spirit of Hindu law, according 
to which immoveable property cannot, as a general rule, be? alie- 
nated except for justifiable especial causes, but is also opposed to 
the doctrine of survivorship held to be applicable to these estates, 
in certain circumstances. 

Hence the view taken by the Madras High Court with respect 
to the position of the holder of the estate, in relation to it, appears 
to be in accordance 1 with the Mit&kshard law, namely, that an 
ancestral impartible estate is the subject of co-ownership of all the 
brethren like ordinary property, and the holder is bound to preserve 
the corpus of the estate ; and that the position of the holder of an 
impartible Raj is similar to that of a father with respect to 
ancestral property under the Mitakshara ; — Naraganti v. Venkata , 
4 M. S., 260 ; Gavuri v. Rayaar i, 6 M. H. C., 93. The Bengal High 
Court also took the same view in the case of Rajah Ram Narain v. 
Pertum, 20 W. R.,cl89, and held that all the incidents of joint 
property binder the general Mitakshura law must still remain, 
except in so far as the same is controlled by the special custom, 
which went to show only that the property was not partible. 

The utmost right therefore, which the holder may be said to 
enjoy over the impartible estate, is the privilege of appropriating 
its income during his life, after meeting all the legal liabilities 
attached to the same ; the savings, and any property which he 
may acquire therewith, may be said to~beconie Ms self-acquired 
and separate property, over which he may exereise absolute right, 
and which will pass on his death to his heirs under the ordinary 
law ; Kotta v. Bangari , o M. S., 145. Although the same may also 
be fairly contended to become accretions lo the estate as in the 
case of accumulations and acquisitions made by a Hindu widow in 
Bengal, — and has been held to be so, in fyikshmipathi v. Kayida - 
sami, 16 M. S., 54, and Ramasayni v. Sumhira , 17 M. S., 422. 

The principle enunciated in these cases, with respect to 
acquisitions of immoveable property, made by the holder with the 
savings of the income, is analogous to that relating to similar 
purchases by a widow. It has been held to be a q uestio n of jjnteu- 
tion on the part of the Zemindar, whether he treated" tEe acces- 
sions as his private property, or as an increment to the estate. 
A distinction, however, is drawn between hinds situated within 
the estate, and those that are not so; the founer are presumed 
to be intended to be appurtenant to the estate, in the absence of 
any disposition inter vivos or testamentary. 

But it is asserted, as 1 have already told you, t\iat a son does 
{ not acquire a right by birth to an ancestral impartible estate held 
[by the father, because he cannot demand its partition ; and from 
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ibis it is concluded that the bolder of the estate is competent to 
alienate it, unless there be a custom against alienation, proved to 
exists x~Sartaj Kuari v. Deornj Kuari, 10 A. S., 272 ; Baja Udaya v. 
Jadab Lai, 8 C. S., 199 ; Thakur Kapil v. Govt . of Bengal, 22 W. R., 
17 ; Hereford v. Ramasubba, Id M. S., 197 ; Narain v. Lolcenath, 

7 0. S., 461. 

It is worthy of special remark, that the question relating to 
the holder’s power of alienation arose, in most cases, in connection 
with permanent grants of portions of the esfihte, made either *to 
the junior members for maintenance, or to the servants holding a 
hereditary office under the liaj, in lieu of sfibtrj, — 5 M. I. A., 82 ; 
22 VtT.TJ., 17 ; 8 C. S., 199; 7 C. S., 461. These grants appear 
to be resumable in default of the gri. node's male descendants in 
1 he male line, who are entitled to maintenance, or competent to 
perform the duties of the office, respect holy ; so these are never 
intended to be absolute alienations. Such grants*are within the 
roinpefcency of the holder with restricted rynver of alienation. 
These, however, are sought to be justified by the assumption of 
unlimited power. 

But it should be observed that the right to call for partition, 
is only one of the incidents of joint ownership ; hence the infer- 
ence of absence of co-ownership, from the absence of the right of 
partition, does not appear to bo logically correct. Besides, this 
is contrary to Hindu law which recognises co-ownership of per- 
sons who are not, however, on that account, entitled to call for 
partition; for instance, take the case of the father’s wife who is a 
co-owner, but who is not entitled to demand partition, but who is 
nevertheless entitled to maintenance by reason of her co-ownership, 
and is also entitled to a share when paxtition does, at the instance 
of a male co-parcener, actually take place, by reason of her co- 
ownership; for, partition cannot create any new right, it is merely 
an adjustment, into specific portions o£ the joint property, of 
divers existing rights over the whole thereof. It should moreover 
be remarked, that unless the ri gh t of sons by birth be recognised, 
there cannot be sumvorsHp which has been held to apply to 
impartible estates. I Jiave already told you that the two doctrines 
are irreconcileable. The difficulty must continue until it is set 
at rest by the Judicial Committee. 

Maintenance of Junior Members and Grants. — An imparti- 
ble estate appears to be the hereditary source of maintenance of 
all the members of the family to which it belongs, though it is 
exclusively held by a single member at a time. 

I have already said that anj. mpa r tible^ eg tate^is th e subject » of 
joint ownership and survivorship under the Mitaksh ardlavy * ana 
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that the right of sons does accrue to such an estate in the hands 
of the father, from the moment of their birth, although it does 
not entitle them to call for its partition. • 

The right of maintenance is, therefore, claimable by the 
junior members and their descendants in the. male lifts, by virtue 
of their co-ownership in the estate. 

Maintenance may be given in cash ; or grants of land ap- 
pertaining to the estate may be made in lieu of maintenance, the 
rents and profits of which, are enjoyed by the grantee and his 
heirs male in the male line s Lalcshmi v. Durga , 20 1. A. 9=16 M. S. r 
268; 16 M. S., 54. 

The putra-pantradik grants in Chota-Nagpur appear to have 
originated in maintenance grants to junior members; they are 
enjoyed by the grantees and their male descendants in the male 
line, and their widows. They do not pass by inheritance to 
daughters or any heir belonging to a different gotra or family, — 
Narain v. Lokenath, 7 O. fo., 461. But these become resumable by 
the litija* or holder of the estate, on failure of heirs male and 
their widows; the lands that are subjects of these grants, are not 
absolutely severed from the estate, there being the reversion in 
favour of the folder. 

This view is in accordance with the Mitdkshara law which re- 
cognizes acquisition of ownership by birth, in the property of the 
lather and other paternal ancestors, the lowest but invariable inci- 
dent of which is the right to maintenance. 

But these grants, providing as tiny do for •the defeasance of 
the interest and its inversion, in the event of indefinite failure of 
male issue, contravene the Rule against Perpetuity as ennuciated 
in the Tagore case, and would therefore be* inoperative, {Sri Raja 
v. Sri Raja , 17 M. S., 150), unless their validity can be main- 
tained on the strength of custom, 

According to the JBerigal School, however, ownership is not 
acquired by birth ; sons are not therefore co-owners of their fatber 
"in respect of the paternal or ancestral property ; but their right 
to niaintenance out of such property is expressly declared, not as 
an incident Of co-ownership, but as an incident of their status of 
being male issue of the paternal ancestors. "Tkera^annot bejoiub 

S rship and survivorship under the Dayabhdga ; lienee the 
ion as to the right of remoter descendants in the junior 
lines must depend on custom. 

In a cas* 1 of Pachetc Raj which appears to be governed by 
the Ddyabhfiga, it has been held that there is no law or custom, 
which entitles any member of the family, other than the jfti LJJi’ 
daughter^ of a holder of the estate to receive maintenance, 
5 Hlmony v. Hingoo , 5 C, S., 256. It was, however, in evidence 
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in this cnse, that the other members did, ns a matter of fact, 
receive maintenance allowances, but this was held referable rather 
to the favour of the Raja, than to any right in the recipients. 

J*h the case of Patkum Raj, it has been held that ^mainte- 
nance grants are resmmvble by the Raja at the death of flip 
grantees* — Raja\i Wooday v. Mukund , 22 W. R., 225. There was 
an admission on the part of the defendant as to the grant being 
resumable. The learned judges seem to have been influenced 
by what they observe in .the following passage, — “The nature 
of a maintenance grant is obviously that whilst it makes for the 
immediate members of the family a suitable provision, it prevents 
by means of the exercise of the right of resumption the zemin- 
dari from beiug completely swallowed up by the continual demand 
upon it.” 

But it should at the same time be borne in mind that the 
descendants of the original grantees also require maintenance ; 
and there is no reasonable legal ground for drawing any distinc- 
tion between the oiiginal grantees and their descendants with 
respect to their right to maintenance. As regards the apprehen- 
sion of the estate being swaUowed up, it may be remarked, that 
it is not unreasonable to expect that the holder should make 
provisions for the maintenance of all the members, out of the 
large income of the estate. It seems to be contrary to the spirit, . 
of Hindu law as well as to Hindu feelings, that the remoter' 
descendants of the junior branches should be deprived of the 
source of their ..maintenance, whilst the holder of the estate \ 
should be permitted to waste its income and even to dissipate the 5 
estate itself by alienations for satisfying his personal wants of an * 
extravagant character 

It has, however, been held that the holder of the estate is 
competent to make permanent hereditary grants for the mainte- 
nance of the junior members and their descendants, Uday v. Jadub , 

5 C. S., 113 = 8 C. S., 199 (P O.J. * 

The validity of these permanent grants, is maintained on 
the ground, that the holder lias the power to alienate the imparti- 
ble estate according to Iiis pleasure, and not on the ground that 
the grantee’s descendants are entitled to have maintenance out 
of the estate ; as they undoubtedly would have according to the 
Mitdkshara. There caunot be any doubt that the holders of im- 
partible estates, while making provision for the maintenance of 
their younger sons, will make the grants in perpetuity, when the 
view taken by our courts is known to them, namely, ( 1 ) that mereH 
maintenance grants may be resumed by his successor, but ( 2 ) that/ | 
he is competent to make the grants permanent and heritable in[{ 
perpetuity. 
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It should, however, he observed that in those estates to 
which the right of junior members to succeed by survivorship 
is admitted to apply, the right of a junior member’# descendants 
to maintenance, must follow as a necessary logical consequence 
from the doctrine of the MitliksharS, on which survivorship is 
based. 

JftiRLOgenifure lineal and ordinary.— The succession to an 
impartible estate is regulated by the custom of primogeniture, 
or more properly speaking, the holder of the estate is to be 
selected according to the particular custom of primogeniture, 
obtaining in the same. In the majority of cases the lineal pri- 
mogeniture appeavs to govern the succession to these estates, or 
to the office of the holder thereof, according as the holder is 
deemed to be the absolute master of the estate, or to be its sole 
manager. 

1 By lineal primogeniture tbe succession goes to the eldest in 
the eldest line, and to the eldest in the next eldest line in default 
,of the former line. 

! By ordinary piimogeniture the succession goes to the nearest, 
i or to the eldest among the nearest if there he more than one, from 
the common ancestor or the stock of descent, to whichever line 
' he may belong. 

All estates to which survivorship applies, and in which the 
son of the last holder succeeds in preference to his younger 
brother and the like, must be taken to be governed by the rule of 
succession by lineal primogeniture. 

In order to understand this position, let us take a case 
governed by the MitSksliara : suppose, A the holder of the estate 
dies leaving two sons B and G, B the senior son holds the estate, 
nud C the junior gets onlv maintenance ; B dies leaving a son D ; 
then, D can get the estate in preference to C, if lineal primogeni- 
ture governs the succession. 

For, the estate being one to which survivorship applies, is 
the subject of co-ownership of the members of the family, viz., 
A, B, G and I), tbe last three acquired a right to the estate from 
the moment of their birth; in a joint family the rule of succes- 
sion does not apply ; although when a member of a joint family 
dies, it is ordinarily said that his undivided coparcenary interest, 
passes by survivorship to the surviving members of tbe family, 
yet this proposition is not at all accurate; what really happens 
is 4 that the deceased member’s interest lapses . ; " the right of each 
member extended*' to the whole property, from its inception, that 
right remains unaffected by this death of a coparcener, which 
results only in the removal of a rival right of a similar character, 
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co-existing in the property, and which event does not transmit 
any fresh right to any member,— 5 B. S., 62 ; 1 A. S., 105 ; 2 C. 8., 
379. • Therefore C and D both had a right to the estate from 
before B’s death which cannot confer auy new right on T) ; then 
if D succeeds to the estate, he can do so, only by virtue of lineal 
primogeniture, otherwise C being nearer in relation to all com- 
mon ancestors commencing from A, would take, if ordinary primo- 
geniture be applicable. Although by reason of the custom of 
primogeniture & alone held the estate, yet as regards co-owner- 
ship, his position was not higher thnn that of C or D, his brother 
and son respectively, and the latter can take only according to 
lineal primogeniture. 

Accordingly it has been held by tlu» Madras High Court that 
when the senior line becomes extinct by reason of there being 
no son or other male descendant of the last holder, and the right 
of exclusive possession of the impartible estate. is to pass to a 
member of a different branch, then it devolves, in the absence of 
proof of special custom of descent, upon the nearest coparcener 
in the next senior line, and not on the coparcener nearest in blood, 

by lineal primogeniture and not by ordinary primogeniture, — 
Naragajiti v. Venkata, 4 M. S., 250. This is the conclusion that 
legitimately follows from the Mitakshard doctrines. 

The tendency of decisions, however, has been, to attach 
special importance to the last holder who is sometimes considered 
to form a fresh stock of descent. This may be perfectly true in 
the Bengal School. But there is a gi eat and fundamental dis- 
tinction in doctrine between the two schools in this respect, 
which may be illustrated by the following example:— 

Suppose, the last holder dies without leaving male issue, but 
leaving his paternal grandfather’s fifth and youngest brother 
and the said grandfather’s second brother’s son’s son. 

If the estate is to pass by succession to the nearest heir of 
the last holder, then it will go to the granduncle, in preference 
to the first cousin, in both the schools. But if the family be 
joint and governed by the Mitaksluuri, then the property is to 
pass by survivorship and not by succession ; and as regards sur- 
vivorship, there cannot be any difference between the first cousin 
and the grauduucle, tho former represents his deceased grand- 
father the second granduncle of the last holder, both of them 
would he equally entitled by survivorship, — 1 A. 8., 105 $ 2 C. 8., 
879. 

The heirship to the last holder is no test in such a case. If 
it be conceded that if there were a sou left by the last holder he 
would take, then that would afford conclusive evidence of succes- 
sion by Lineal Primogeuilute, as has already been explained, 
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and therefore the first cousin being in the next senior line, would 
take in preference to the granduncle. 

But although the same conclusion would not follow ircgn the 
Bengal doctrines, jet the succession of the eldest son of the last 
holder would follow, if the descent be governed by lineal primo* 
geniture. 

Where succession is governed by custom and not by the ordi- 
nary law, and the eldest sou of the last holder succeeds according 
to*it, it would be -wrong to think that such succession has any- 
thing to do with lieirsliip to the last holder; for, the whole course 
of succession must be taken to be governed by custom irrespective 
of heirship to the last or any holder, although relationship to 
him is undoubtedly the*most important factor, but the same 
should be dissociated from the idea of heirship which does not 
apply. 

It should be observed that succession by primogeniture may 
be either lineal, that is, in the line of the eldest or the next 
eldest and so on ; or it may be ordinary, that is to say, it will not 
devolve on the eldest line, but on the eldest from amongst the 
nearest in degree. Now the question arises, nearest in relation 
to whom? in relation to the common ancestor of all the existing 
t members of the family? or in relation to the last holder? 

1 Succession of the nearest to the last holder seems anomalous 
in principle. Suppose, the existing holder's eldest son dies in 
his lifetime leaving a son, and then the holder dies leaving the 
said grandson and other sons ; then if the ‘eldest among his 
nearest relations is to succeed, his second son would succeed to 
the exclusion of the predeceased eldest son's sou. This kind of 
succession, however, is never found in practice. And it should 
moreover be borne in mind that according to ordinary Hindu law 
the right of representation is admitted amongst male descendants, 
and so the eldest sou’s son would stand in the shoes of his prede- 
ceased father foi the purpose of inheritance from his grandfather. 
Hence it is difficult to say that he is remoter than his uncle. 

Now, if we take the holder of the estate to be the manager 
of the joint family property, and suppose the impartiality to be 
the result of J^ily.aujuigement, then we may expect the primo- 
geniture applicable to such a case to be mjdiumy, in the sense of 
the succession of the eldest amongst the, Rarest from the common 
ancestor, and not from the last holder. For according to the 
classificatory system of computation of 'degrees, as well as of rank 
and honour, the eldest amongst the nearest from the common 
ancestor, would be the object of respect payable by all the other 
members of the family, and therefore he is the proper person to 
step into the position of its heud. 
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Hence ordinary primogeniture, primd facie consistent with] \ 
Hindu law and usage, appears to be the succession of the eldest! j 
amongst the nearest in relation to the common ancestor, and) i 
not ih relation to the last holder. 

If again the origin of an impartible estate be supposed to 
be a grant by the paramount power to a feudatory, then the 
course of succession to the Raj should likewise be presumed to 
have been settled at the time of the grant, in relation to the 
original grantee. Therefore, if ordinary primogeniture be* the 
rule of succession originally fixed, the nearness or otherwise of 
claimants was necessarily to be calculated in relation to the 
original grantee, who must have been the person principally con- 
sidered at the time of the grant. * 

In practice*. however, the nearest in relation to the last 
holder^ is KEely to have a closer connection with the Raj and its 
officers and servants, than a distant relation of the Rajah , who 
may be the nearest in relation to the common ancestor. Hence 
the former would naturally be respected by persons, connected 
with the Raj , and be looked upon by them as the proper successor 
to the existing incumbent. would thus be in an advantageous 
position to easily take possession of the estate on the death of 
the last holder, and then to maintain his title to the same. And 
thus has arisen the importance of the last holder, with respect to 
succession and other matters. 

The kind of primogeniture applicable to a particular estate 
is generally settled by proof establishing the local or the family 
JJUStoift. So a consideration of the principles and the arguments 
set forth in the above discussion may not be necessary in cases 
where there is a clearly established custom of succession. 

It has already been said that it is of the essence of special 
customs and usages modifying the ordinary law of succession, that 
they should be anient and invariable ; and it is further essential 
that they should be established To He so by qlear and unambiguous 
gyidenae, Ramalahshmi v. Sivanantha , 14 M.T. A., 570 = 1. A., 
Sup., 1. 

Case-law on succession — Let us now turn to the decisions 
of our courts on the subject of succession to these impartible 
estates. 

In some cases, the greatest importance is attached to the last 
hol der who is deemed to^fe&lnU SWQgH and as such to become a 
fresh stock of Sescexxtf—Muttuvadu v. Periasami , 16 M.S., 11. 

*TE§ distinction between the Dayabh&ga and the Mit&kshara 
should, however, be always kept in view, according to the former 
of which it was held by the Privy Council in the Tipperah case* 

39 - 



306 


IMPARTIBLE ESTATES. 


[Cb. *?. 

that “ it is tbs nearest in blood to the lent male bolder, tbat is 
the proper heir, and not the senior member of the whole group 
of agnates,”— 12 M. I. A., 528=12 W. R., P. C., 21. 

I have already told yon that an impartible estate may be the 
subject of co-ownership so as to pass by survivorship to male 
members, to the exclusion of the widow, the daughter and the 
daughter’s son, of the last holder. It should be borne^ in mind 
that this can take place only when the family iB joint and 
goyerned by the Mi^kshari. Succession has been determined by 
survivorship in the following cases — Naragunti v. Vengama, 9 
M. I. A., 66 ; 17 W. R., 816 ; 24 W. R., 255 = 2 I. A., 263 ; 1 M. 
S., 312=51. A., 61; 4 M. S., 250 ; 5 A. S., 542 ; 7 A. S.,l = ll 
I. A., 149; 4 C. S., 190 = 5 I. A., 149; 17 M. S., 316. 

, In a Mitakshara joint family there is no distinction between 
| full and half blood ; hence a half brother senior in age succeeds 
Iby survivorship to an impartible estate, in preference to an 
younger brother of full blood, — Subramanya v. Siva, 17 M. S., 
316; Ramasami v. Sundara, 17 M. S., 422. 

In trie jungle mehals, the lineal primogeniture appears to 
obtain as a local and family custom, as has been found in several 
cases most of which are not reported, see 19 W. R., 289. 

It has, however, been held with respect to the Talukdari 
estates in Oudh that in cases where the holder’s name is entered 
in the second list prepared under Act I of 1869, and not in the 
third, the estate, although it is descendible to a single heir, is 
not to be considered as an estate passing according to the rules 
of lineal primogeniture, — Achal Bam v. Uday Pertal, 11 1. A., 51. 

In such cases the degree prevails over the line ; but where 
the degree is equal, the line prevails,— Nara/indarv. Achal, 20 LA., 
77. 

Priority among sons by different mothers — -When the last 
holder leaves sons by different wives of the same caste, the first- 
born son is entitled to become the successor, although his mother 
may be junior to his father’s other wives tbat are also mother’s 
of male issue. The rank or position of the mothers does not 
confer priority, — Bamalakshmi v. Sivanana,ntha, I. A., Sup. 1; 
Pedda Ramappa v. Bangari Seshamma, 8 I. A., 1 = 2 M. S., 286. 

But if the holder leaves sons by wives of different castes, 
then a junior son by the wife of the higher caste is superior to 
an elder son by a wife of a lower class,-— Ramasami v. Smdara 
17 M. S., 422. 

As succession .depends on custom, there m^y be a valid 
custom whereby the junior son by a senior wife has prior right of 
succession^, to an elder son by a junior wife. The seniority fihd 
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juniority are determined by the date of marriage and not by age, 
— 17M.S.,422. 

Jfc has been held that for determining who is to be heir to an 
impartible estate, the same rules apply which also govern the 
succession to partible estates, though these estates may be held 
by only one member of the family at a time ; and accordingly it 
has been held that an illegitimate brother succeeds in preference to 
a legitimate but remoter relation. I have already told you that it 
is difficult to understand the principle enunciated in this case, 
namely, Jogendra Bhupati v. Nityannnd , 18 C. S., 151 = 17 1. A., 
128. 





MAIIOMEDAN LAW OF INHERITANCE 


In its general features the Sunni School of inheritance bears 
a close resemblance to the Milakshava law succession, and is 
anterior to the Mitakslmri as regards development. The heirs 
are divided into two classes, namely the agnates and the cog- 
nates, or the residuarips and the distant kindred respectively 
according to English writers on Mahomedau law. The cognates 
including even the daughter’s son, are all postponed to the agnates 
however distant. The agnates are composed mainly* ot males, 
and include only a few females born in the family, namely the 
daughter of the deceased himself, and of his father and male 
descendants in the male line. The legal sharers resemble those 
for whom a provision of maintenance is made by Hindu law. 

The Sunni School appears to have preserved the ancient usages, 
and to have put a strict construction on the passages of the 
Koran bearing on ^inheritance. While the Shia School introduced 
a complete change in law by abolishing all distinctions between 
agnates and cognates, and by establishing a different order of 
succession. , 

The Mahomedans, like the Hindus, believe tbeir law to be 
of divine origin. But there is a great difference; for, while the 
Hindu law is believed to have been communicated by God to 
man in the beginning of creation, the Mabomedan law is believed 
to have been, at a comparatively recent period, communicated by 
God to Maliomed, the only prophet who flourished in the seventh 
centuiy and died in 682 A.D. 

The Mahomedalis are divided into two sects, namely the 
Sunnis and the Shifts : this division owed its origin to the differ- 
ence of opinion with respect to the succession of the office of the 
Imam or spiritual leader; the Shias were in favour of heredity or 
succession by descent from Mahomet and nomination, whereas the 
Sunnis insisted on the principle of election. 

This difference has also given rise to a difference as to the 
sources of law. 

Mahomet's writings and sayings form the principal source 
of law. 
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(1) The Koran contains the prophet’s writings and is res- 
pected by both the sects ; it resembles the Sruti of the Hindus. 

(2) As regards the prophet’s sayings traditionally handed 
down, the Shias respect those only that were handed down by 
his descendants, whereas the Snnnis admit the authority of all 
traditions handed down by any person who feeard or saw the 
prophet: the traditions are called Uadis or Sunnat and resemble 
the Smriti of the Hindus. 

‘ (3) Another source of law is the Ijmaa-i-Ummat or con- 
cordance of the followers, which includes the explanations and 
decisions given by the leading disciples of the prophet; the 
Shias do not admit the authority of these other than such as were 
given by the legitimate Irfiams according to themselves. 

(4) The Mahomedans admit the authority of conclusions 
derived from ratiocination by analog}'-— which are called Kiyas. 

The third ahd fourth sources resemble the commentaries on 
Hindu law, based on' ijulcti or ratiocination. 

SUNNI SCHOOL. 

The heirs are divided into throe classes : (l), Zavi-il-furftss 

or Legal sharers, (2) Asabrth or agnates or Residuaries, (3) 
Zav-il-arham or cognates or Distant kindred. 

Legal Sharers.— The sharers are,— husband or wife, daughter, 
son’s daughter, father, mother, true grandfather, true grand- 
mother, full sister, consanguine sister, uterine sister and uterine 
brother. 

‘ True grandfather* includes all paterr.al grandsires in the 
male line, the term is used in contradistinction to false grand- 
father, which means a male ancestor between whom and the de- 
ceased a female intervenes : mother’s father, mother’s mother’s 
father, father’s t mother’s father and the like are false grand- 
fathers. 

‘True grandmother’ is a female ancestor between whom 
and the deceased no false grandfather intervenes: mother's 
mother, mother’s mother’s mother, father’s mother, father’s 
mother’s mother, grandfather’s mother, grandfather’s mother’s 
mother and so on are true grandmothers; whereas mother’s 
father’s mother, father’s mother’s father’s mother are false 
grandmothers. 

‘ Son’s danghter ’ is an expression denoting a daughter of a 
male descendant in the male line : it includes a son’s son’s 
danghter and so forth. 

So the sharers are not, strictly speaking, twelve in number as 
is ordinarily said. With reference to the ordinary enumeration, 
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it is also to bo borne in mind that a deceased person can leave 
behind either a husband or a wife, not both. 

Residuaries. — The Besiduaries are subdivided into three 
classes, (1) residuaries in their own right, (2) those in right of 
another, and (3) .those together with another. 

(1) Besiduaries in their own right are agnatic or con- 
sanguine or eagotra male relations. For the purpose of showing 
the order of their succession they arc subdivided into tlfreo 
classes, (a) the lineal male descendants, (6) the lineal male as- 
cendants, and (c) the collaterals. 

(а) The lineal male descendants a» lusiduaries take to the 
exclusion of (b) the ascendants, and (c) fhe collaterals. The order 
of succession amongst the descendants of different degrees, is 
that the nearer excludes the more remote. The right by repre- 
sentation is not admitted. Hence when there are a son, and a 
son of a predeceased son, the latter takes nothing. 

(б) The lineal male ascendants take as residuaries in default 
of the male descendants. Thp order of succession amongst these 
is, that the nearer excludes the more remote, the father excludes 
the grandfather, and the great-grandfather can take nothing 
when there is a grandfather. 

(c) Tl^e collaterals cannot inherit when there is any male 
descendant or any male ascendant, however remote. Amongst 
the collaterals tire father’s descendants take first ; in their de- 
fault, the descendants of the grandfather ; on failure of them, 
the descendants of the great-grandfather ; and so on ad infinitum. 
The order of succession in each branch is regulated by two 
rules, — (1), the nearer in degree excludes the more remote, (2), 
when the relations are of equal degree the full blood is preferred 
to half blood. A brother excludes a nephew, a full brother ex- 
cludes a half brother, and a half brother excluded a full brother's 
son. 

(2) The residuaries in another’s right are certain female 
relations who become residuaries iu right of certain male rela- 
tions. They are— 

(а) A daughter (whon co-existing with a son). 

(б) A son’s daughter (when co-existing with a son’s son or a 
remoter male descendant in the male line). 

(c) FuU sister (when co-existing with a full brother). 

(a) Consanguine sister (when co-existing with a consanguine 
brother). 

The term * son's daughter ’ is to be taken in the sense ex- 
plained before. Hence a sou's son’s daughter becomes a residuary 
with the great-grandson or a remoter male descendant. 
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With reference to the succession of these females and the 
males of the same degree with them, the rule is that a male, takes 
twice as much as a female, and this rule is to he understood as 
applicable to all cases of succession of males and females of 
the same degree of relationship except where any special rule is 
laid down. 

(3). The residuaries with another are full sister and con- 
sanguine sister (when co-existing with a daughter or son’s 
daughter). The sisters become residuaries with another in de- 
fault of their own brother. The reason for recognizing the sisters 
as residuaries with another is, that otherwise they would have 
been totally excluded, inasmuch as they could not take as resi- 
duaries in another’s right by reason of their having no brother 
of their own, nor could they take as sharers when there is a 
daughter or a sop’s daughter. 

The residual iesjis the name imports, are entitled to take the 
residue, if any, left after satisfaction of the claims of the legal 
sharers that are entitled to take shares under the circumstances. 

Legal Sharers and Residuaries.— On comparison of the 
relations that are legal sharers with those that are residuaries you 
will observe that the husband or the wife, the mother, the true 
grandmother, the uterine brother and the uterine sister can inherit 
only as legal shavers, whereas the others are both legal sharers as 
well as residuaries. The father and the grandfather are both 
legal sharers and residuaries in their own right ; the daughter 
and the son’s daughter are either sharers or residuaries in another’s 
right; while the full sister and the consanguine sister are either 
legal sharers, or residuaries in another’s right, or residuaries 
together with another. 

Let us now consider in detail the circumstances under which 
the legal sharers take shares, as well as the amount of their shares. 

1. The husband or wife X’espectively takes | or A when 
there is a son, or daughter, or son’s son, or son’s daughter liow low 
soever, of the deceased, and J or { when tbore is no issue. 

2. The daughter, if one, takes i ; and if there be more than 
one they take §. The daughter takes as legal sharer when she 
does not become a residuary, i. e,, when there is no son, in whose 
right she becomes a residuary. 

3. The son’s daughter, if one, takes } ; and if there be more 
than one they take f . The son’s daughter can take as legal sharer 
if there be no son, daughter, or son’s son. The first two being 
nearer exclude her, and with the last she becomes residuary. 

when there is a single daughter and no son or son’s son> 
the son’s daughter takes l as legal share, being the difference of 
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| which two or more daughters would hare taken and J which is 
actually taken by the single daughter. 

Similarly in default of nearer heirs and a residuary male 
descendant of equal degree, the grandson’s daughter will take as 
the son’s daughter. 

The son’s daughter and the grandson’s daughter, when they 
do not become legal sharers, are rendered residuaries by a resi- 
duary male descendant of equal or lower degree. # 

Suppose a person dies leaving a daughter, a son’s daughter, 
a grandson’s daughter aud a great-grandson. In such a case the 
daughter takes and the son’s daughter takes J as their legal 
shares, and the residue is taken by the grandson’s son and 
daughter, the foimer taking double the share of the latter. But 
if instead of one daughter there were two daughters, then the son’s 
daughter could not take any legal share ; she would take however 
as residuary with the great-grandson. Both the sou’s daughter 
aud the grandson’s daughter become residuaries with.the great- 
grandson. The lesidue is to be divided into four parts, of which 
two are taken by the great-grandson, oue is taken by the son’s 
daughter and the remaining one by the grandson’s daughter. 

4. The father takes \ as liis legal share when he does not 
become the residuary, that is to say, when there is any lineal 
male descendant however low. But though the father may be 
the residuary, yet be is eutitled to take first as a sharer when there 
is a daughter, and then as the residuary. Otherwise be might 
have been totally excluded under certain circumstances, there 
being no residue left. 

5. The mother ’ takes J as her legal share. But when there 
is no sharer or residuary in the descending line, nor more than 
a single brother or sister, she is entitled to ] . When there is no 
father she takes J of the whole, but when there is the father she 
takes | of the remainder after the share of the* husband or the 
wife has been satisfied. 

You will observe that the mere existence of two or more 
brothers and sisters would reduce the mother’s share to J, although 
they might not ta&e anything by reason of the existence of a 
male ascendant. 

6. The true grandfather’s share is He takes this share in 
default of the father, and in the same circumstances under which 
the father would have taken if alive ; that is to say, when there is 
any male descendant in the male line. In default of the male 
descendants and of the father the. grandfather takes as residuary. 

Similarly on failure of the nearer ones, a remoter paternal 
grandsire in the male line takes when he does not become a 
residuary. 
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7. The true grandmothers’ share is The mother’s existence 
is a bar to the inheritance of grandmothers both paternal and 
maternal. The paternal grandmothers are excluded also by the 
father. All the grandmothers of the same degree take the sixth 
jointly. The father’s mother and the mother’s mother will take 
the sixth dividing it equally. A nearer grandmother of either 
side excludes a remoter grandmother. The mother’s mother will 
exclude the father’s another's mother. , 

8. A single full sister’s share is £ ; two or more full sisters 
take §. The full sister becomes a sharer in default of the full 
brother and under the same circumstances in which her brother 
if she had one would haye been a residuary and would have ren- 
dered her a residuary ; with this difference that the full sister 
cannot become a legal sharer when there is a daughter or son’s 
daughter, with whom also she becomes a residuary. So a full 
sister can take the. legal share, provided there be no descendant 
who can take either as sharer or residuary, no male ascendant and 
no full brother. 

9. A single consanguine sister, takes two or more such 
sisters take jj. A consanguiue sister can" take the legal share 
under the same circumstances as the full sister, and in her default 
and in default of a consanguine brother. 

But if there be a single full sister who takes | as her share, 
the consanguine sister takes if there be no consanguine brother. 

10. The uterine brother or the uterine sister, if one, takes J 
as fais or her share; if there be more than one, they take £. There 
is no distinction between them, by reason of sex. They are en- 
titled to the above share, when there is no descendant taking as 
sharer or residuary and when there is no ascendaut residuary. 
The existence bf a brother and a sister of either the whole or 
the half blood offers no obstacle to their inheritance as sharers : so 
their position is ‘better than that of brothers and sisters by the 
same father only. 

Rules of Distribution.— The legal shares are i, {, J-, §, and 

|. When there are different sets of heirs* and each set is com- 
posed of more persons than one, write down in a line the frac- 
tions representing the shares and the residue if any. Multiply 
the denominator of each share and the residue by the number 
of persons that are entitled to the same, and then reduce the 
fractions last obtained to their equivalents with the L. 0. Deno- 
minator. The L. 0. D, will represent the number *of parts into 
which the estate is to be divided, and tbe numerator of each of 
the last mentioned fractions will represent the number of parts 
which each of the individuals in the different sets of heirs will 
respectively obtain. , 
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Increase. 

Sometimes it so happens that the shares of the legal sharers 
who are entitled to take, being added np, the sum becomes more 
than unity. In such a case the common denominator is to be 
increased to a number equal to the sum of the numerators. This 
is called increase, and when this occurs there is nothing left for 
the residuaries. On looking to the fractions representing the 
shares, you will find that in whatever different combinations tlftse 
fractions may be, their common denominator will be either 6, 8, 

1 2 or 24. An increase may take place when the common denomi- 
nator is 6, 12 or 24. 

Under certain circumstances the G is to he increased to 7, 8, 9 
or 10 ; the 12 to 13, 15 or 17 ; and the 24 to 27. 

6 is increased to 7, when there are 
husband and two full sisters ; or husband, • one full sister 
and a consanguine or uterine sister. • 

It is increased to 8, wheu there are 
husband, two full sisters and mother; or husband, one full 
sister and two uterine sisters. • 

It is increased to 9 when there are 
husband, two full sisters and two uterine sisters ; or hus- 
band, one full sister, two uterine sisters and mother. 

It is increased to 10, when there are 
husband, two full Bisters, two uterine sisters and mother. 

12 is raised t& 13 when there are 
widow, two full sisters and mother 

It is raised to 15, when there are 
husband, two daughters, father and mother ; or 
widow, two full sisters, and two uterine sisters ; or widow, 
two full sisters, one uterine sister and mother. 

It is raised to 17, when there are „ 

widow, two full sisters, two uterine sisters and mother. 

24 is raised to 27, when there are, 
a widow, two daughters, father and mother. 

The dootrine of increase as explained above, may on a super- 
ficial consideration, appear to be arbitrary and based upon no 
principle. But if you study the subject carefully, yon will per- 
ceive that the so-called increase means in mathematical language, 
proportionate reduction. The fraction representing the share of 
a legal sharer when he was individually considered, is no doubt 
intended to indicate that the legal sharer is entitled to such por- 
tion of the estate as corresponds to the fraction. But when there 
co-exist legal sharers, entitled to take shares, the aggregate 
whereof* exceeds unity, then the dootrine of increase requires Us 
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to take the fractions as representing the proportions according to 
which the estate is to be divided amongst the different sharers, 
and not as representing the portions of the estate, each as “ were 
originally intended. 

Take for instance the case of husband and two sisters. The 
husband’s share is £ ; and the two sisters’ share is §. Then 
according to the principle of increase, 

f husband’s shar^ : two sisters’ share : : J : § 


husband’s share = }. 
and two sisters’ share,= 4. 

Take another instance, viz., the case of husband, two full sis- 
ters, two uterine sisters and mother; then according to the above 
principle, husband’s share : two full sister’s share : two uterine 
sister’s share : mother’s share : : £ : <j : & s ; : -J s * : > : -* 
: : 3 : 4 f 2 : 1. 

.*. husbaftds’ share = •&, 
two full sisters’ share = T 4 o> 
two uterine sisters’ share = T 4 3 , 
and mother’s share = T \j. 

Return. 

You will observe that legal sharers entitled 1 to take may co- 
exist, the sum of whose shares is equal to unity or more. In such 
a case the residuaries have nothing left for them. On the other 
hand, there may be a residue left after satisfaction of the claims 
of the legal sharers, but no residuary to take the same. In a case 
like this, the residue comes back to those legal sharers that under 
the circumstances are entitled to take shares ; with this exception, 
however, that tlifl husband or the wife cannot take the residue in 
preference to the distant kindred. The case of the residue revert- 
ing to the legal sharers for want of a residuary to take the same is 
technically called the return. 

The legal sharers that may be entitled to the return are, (1) 
daughter, (2) son’s daughter, (3) mother, (4) true grandmother, 
(5) full sister, (6) consanguine sister, (7) uterine sister, and (8) 
uterine brother, — that is to say, the legal sharers with the exception 
of the husband or the wife, and of the father and the true grand- 
father, the latter two being residuaries in their own*night. You 
will remember that when the daughter or the son’s daughter co- 
exists with a full sister or consanguine sister, the sister beoomes 
a residuary ; hence in such a combination there is no return. 
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The return is the reverse of what is called the increase. The 
return means proportionate increase whereas the so-called in- 
crease, means proportionate reduction. In the one case, the aggre- 
gate of the shares assigned to the sharers when individually consi- 
dered, is less than unity ; while in the other, it is greater than unity. 
The principle of distribution is the same in both cases, with this 
difference that, in the case of return, you are to deduct first the 
share of the husband or wife who is not entitled to the return, 
and to distribute the remainder among the sharers in proportion 
to the fractious representing their original shares. Thus, for in- 
stance, when there are a widow, a daughter and the mother, the 
widow’s share being the remainder J is to be divided between 
the daughter and the mother in the ratio of A : £ ; and 4 : i : ; 

'K . 1 • . Q • 1 
/, • 6 • • ° • *• 

daughter’s share — \ of £ = 
mid mother’s share = ] of J = / 2 . • 

If instead of one daughter there are tw5, then the J is to be 
divided in the ratio of | : J . And J : J : : ‘ : l : : 4 : 1. 

.\ two daughters’ share =, J of l = * J. 
and mother’s share = a of | = 4 7 0 . 

The above are the rules regarding the succession and inheri- 
tance of the relations that are called sharers and residunries. 
The principal features distinguishing the Sunni School of in- 
heritance from other systems of jurisprudence are, that it post- 
pones the distant kindred or cognates, including even the daughter’s 
son, to the agnates however distant, and that it shows a considera- 
tion at the same time to different relations with whom a person is 
bound by the ties of*natural love and affection. Most of the 
relations enumerated above aro no doubt excluded by the existence 
of nearer ones. The relations, however, that can uuder no cir- 
cumstances, be excluded and must take some share or other, are 
those from whom a person immediately dei'ivea his existence, 
those who derive their existence immediately from that person, 
and one who in the eye of almost all systems of law, is viewed as 
one and the same person with that person ; in other words, the 
father and the mother, the son and the daughter, and the husbund 
or the wife* 


Distant Kindred or Cognates. 

* I*efc us now proceed to consider the succession of the distant 
kindred* Th$ succession opens to them on failure of the legal 
sharers and the residuaries. The above rule, however, is subject 
to this exception, namely, that the husband or the wife does not 
2 
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exclude them, the residue of the estate, after deducting his or 
her share, goes to the distant kindred. 

The distant kindred are divided into four classes. 

The first class includes those descendants of the deceased 
that are neither shareis nor residuaries, that is to Ray, the children 
of the daughter and of the son’s daughter how low soever. 

The second class comprises those ascendants, that cannot 
take either as sharers or residnaries; that is to say, the talse 
grandfather and tlw false grandmother, however high. 

The thiid class comprehends those descendants however low, 
of both parents, who are neither sharers nor residuaries ; in other 
words, the descendants of brothers and sisters other than the 
male descendants of thp full and consanguine brothers, these 
being residuaries. They are the daughters of the full and the 
consanguine brothers; and the sons and daughters, of the uterine 
brother, and ol; the sisteis of all descriptions: and their descen- 
dants however low. t 

Und^r the fourth class come the descendants of the imme- 
diate parents of both the parents, i. e., the descendants of the 
father’s father, the father’s mother, the mother’s father and 
the mother’s mother, oilier than those that arc legal sharers or 
residuaries. They are the father’s uterine brother ami the father’s 
sisters, the mother’s brothers and the mother’s sisters, the 
daughters of father’s full and consanguine brothers, as well as the 
aescendauts of all these how low soever. 

The order of succession amongst the £our classes ol the 
distant kindre^l is the same ns amongst the residuaries. First, the 
descendants; in their default, the ascendants; and on failure of 
them, the collaterals : amongst the collaterals again, the descen- 
dants of the parents come first; aud in their absence, the des- 
cendants of the grandparents. 

The four classes of the distant kindred, therefore, take in the 
order in which Jbey have been enumerated above. 

The order of succession amongst the illations of each group 
is governed by rules somewhat complicated. The general rules 
applicable to the four classes are, that the nearer in degree ex- 
cludes the more remote; and that, of two relations equal in degree, 
if one be immediately related through a sharer ora residuary aud 
the other not so, the former is to be preferred to the latter. 

THE SQIA SCHOOL. 

Heirs generally . 

According to the Shia School, the causes of lieritable right 
aie two, namely, (1) Nasal or consanguinity, aud (2) Sabab or 
special connection. 
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The Sabab or special connection is of two kinds, namely, 
(1) Zovjiyat or conjugal relation, whereby the husband and the 
wife^come heirs to each other under all circumstances, (2) Vald 
or the threefold peculiar connection, namely, {a) the Veda of eman- 
cipation or that subsisting between the master and au emancipated 
slave, (b) the VaUi of Jamin-i-jarirah or that between a person and 
his surely taking the responsibility for any offence that may be 
committed by him and (c) the Vald of Ln'nnat or the spiritual 
connection between the Lrndm or spiritual •head and a Maho- 
medan. 

Of the three kinds of Vald , the Tmdnds succession only need 
he considered ; the estate of a male goes to the Imam in default 
of the heirs by blood relationship notwithstanding the widow, 
who is not entitled to claim the residue left after deduction of 
her legal share, i.c., one-fourth of the estate. The estate of a 
female, however, cannot go to the Tmdm, if there is the husband, 
who is entitled to the residue in preference to the Imam, 

Heirs by blood relationship. 

The Nasal) or consanguinity is the principal cause of inheri- 
tance, and applies to all relations agnate or cognate. For the 
purpose of the order of succession, the relations are divided into 
three groups or classes. 

1. The first class consists (1) of the two parents, and (2) of 
the descendants male or female how low soever. 

2. The second class comprises (1) all ancestors other than 
the parents, how high soever, male or female, on the father’s or 
the mother’s side, and (2) all descendants of the parents, namely, 
brothers and sisters, full or half, and their descendants, how low 
soever. 

3. The third class comprehends nil collaterals near or remote 
(1) on the fathev’s, and (2) on the mother's side, namely, the 
paternal and the maternal uncles, granduncles and so forth, how 
high soever, and their descendants how low soever. 

When there is any heir of the first class, none of the secoud 
and the third classes, can take anything; nor cau a relation of 
the third class inherit when there is any heir of tlie second class. 

Legal Sharers . 

(1) The husband or (2) the wife, (3) the daughter, (4) the 
father, (5) the mother, (0) the full sister, (7) the half sister by the 
same father pnly, (8) the brother ami sister by the same mother 
only,— are the legal sharers according to the Shia School. 

1 & 2. The husband and the wife are eutitled to take only 
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as legal sharers whcu co-existing with the heirs by Naeab, and 
their respective shares are the same os tinder the Sunni School. 

The husband inherits a share of all kinds of property left 
by the wife ; and so does the wife, provided she has issue of her body 
by the deceased ; otherwise, she does not get any share of land, 
but she is entitled to the legal share of the value.oi the buildings 
and trees standing on land, and of household effects, not the 
things themselves. 

„ 3. The daughter becomes a sharer under the same circum- 
stances and takes the same share, as under the Sunni School, i.e ., 
when there is no son,— with whom she becomes a residuary ; and 
if one, she takes half, and if there be two or more daughters they 
take two-thirds. f 

4. The father takes, as a legal sharer when there is any 
issue, however low, of the deceased, and as a residuary when there 
is no such issne ; and his share is one-sixth. 

5. The mother gets a sixth as her legal share when the 
deceased ljas left any descendant how low soever ; but if there is 
no issne and if there be the father then she is entitled to a third, 
provided there be not brethren, i.e., tjvo brothers, or one brother and 
two sisters, or four sisters, — by the same father and mother, or by 
the same father only ; although these brothers and sisters cannot 
themselves get anything, yet their existence prevents the mother 
from getting more than a sixth, not only as a sharer, but even by 
way of return. 

6 & 7. It should be remarked that the brothers and sisters 
belong to the second group of heirs ; so they can take as legal 
sharers only when there is no heir of the first group. 

It should also be borne in mind that brothers and sisters and 
their descendants inherit together with grand-parents however 
high. 

According to the Shia School, a paternal grandfather is deemed 
equal to a full brother or to a consanguine brother, i.e., a half 
brother by the same father only ; and a paternal grandmother is 
deemed equal to a full or a consanguine sister. 

A fnll sister and a consanguine sister become legal sharers 
respectively under the same circumstances, habject, however, to 
the above doctrine, that is to say, they cannot be legal sharers 
when there is a grandfather, with whom they must become resi- 
duaries. 

It should also be noted that under the Shia School, a fall or 
a consanguine sister cannot become residuaries with a daughter 
as under the Sunni School ; as none in the second gfoup can take 
anything when there is Any one of the first group. 

8. The uterine brother and sister, i.e., the brother and sister 
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by the same mother only take as legal sharer when the succession 
goes to the second group of heirs. 

single such brother or sister takes one -sixth as his or her 
legal share, two or more such brothers and sisters take one-third 
to which they are equally entitled without any distinction based 
on sex. 

The maternal grandfather and grandmother are deemed equal 
respectively to a brother and sister by the same mother only, 
when co-existing with the iatter, and are tliefefore entitled to take 
a share of the third allotted to two or more uterine relations. 

Succession of the first group . 

The first group consists of the parents and the descendants. 
When any one belonging to this group is in existence, none of 
the second or third group can take anything. 

The only persons who can succeed together with a descen- 
dant are the parents and the husband or the, wife. 

Amongst the descendants the nearest in degree, whether 
male or female excludes the more remote; for instance, if there be 
a daughter and a predeceased, son’s son, the latter takes nothing. 

If there be a son and a daughter, the son takes twice as mucli 
as the daughter. And this rule generally applies to all cases when 
a male and a female of the same degree inherit together. 

Amongst descendants sprung from a son and a daughter, 
there is the right of representation with respect to their respec- 
tive shares, i.e., the son’s descendants whether one or more, will 
take the son’s share and the daughter’s issue will take the 
daughter’s share; for iustauce, whon there are a son’s daughter 
and a daughter’s socr, they being of equal degree become heirs 
together, but the former takes two-thirds and the latter one-third 
being the respective shares which their father and mother if 
alive would have taken. 

When there is a son or son’s issue who becomes heir, then 
each of the parents takes a sixth. But should there be neither son 
nor his issue, but a daughter or her issue only becomes heir with 
parents, then the shares of the latter are under some circum- 
stances liable to in'erease, i.e., when there is a residue left after 
satisfaction of the claims of all the legal sharers. 

Increase and Return. 

There is no Increase or proportionate reduction under the Shia 
School when there is a deficiency ; but the same falls entirely on 
the daughter or the full or consanguine sister, on the ground of 
their share being liable to be reduced under some other circum- 
stances. 
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For instance, when there are the husband, the father, the 
mother, and a daughter, their shares are J-, a and a, and the 
equivalents of these with the Least Common JJenoininatcfc are 
-fo and & ; here the husband and the parents take their 
full shares, and the daughter gets only T \-, — instead of -/t . 

When there is a residue left after satisfaction of the claims 
of the legal sharers, it reiarns to the legal sharers themselves 
excepting the husband or the wife who are not entitled to the 
reiuvn> and excepting also the mother* if there be two or more 
brethren. The return is divided in proportion to the legal shares, 
in other words, the estate after deduction of the husband's or the 
wife's share, and sometimes also of the mother's share, is distri- 
buted in proportion to the legal shares. 

For instance, when there is the father, the mother, and a 
daughter, then their shares are J, j and J ; so tliero is a surplus 
of l which returns to them all if there be no brethren depriving 
the mother of the right to the return: the property* is therefore 
to be divided in the proportion of £ : 1 : J : : 1 : J : J : : 1 s 1 : 3. 
the father’s share =J, 

the mother’s share = j, and 

the daughter's share =J. 

Should there be brethren, and the mother be not, therefore, 
entitled to the surplus, then the * remaining after deduction of 
the mother's J, is to be divided between the father and the 
daughter in the ratio of J : l : : { : l i : 1 : 3 ; 
the father's share =] of J- 2 \, and 
the daughter’s share-? of 

If there be the husband, the father, and a daughter, then 
allotting a fourth to the husband, the remaining three-fourths is 
to be divided between the father and the daughter in the ratio of 
o • a • • 7 • b • * 1 • 

the father’*) share = \ of J = - L \ , and 

the daughter’s share*! of 

If there be the widow, the father, the mother and a daughter, 
then deducting the widow’s J-, the remaining,! is to be divided 
in the ratio of J t J : -J s s J : } : -J : : 1 : 1 : il, 
the father’s share —} ot J - 
the mother's share * V of l - and 
the daughter’s share = J of $=JJ. 

Succession of the second group. , 

If there be no heir of the first group, then the heirs of the 
second group become entitled to the inheritance. 
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The husband or the widow is entitled to the larger share, 
namely, ] or \ respectively, while inheriting with any heir of the 
second group. 

The second group consists of two branches, namely, (1) the 
paternal and the maternal grandparents and their ancestors how 
high soever, forming one branch, and (2) the brothers arul sisters 
and their descendants how low soever, constituting the second 
branch. 

The nearest in degree among heirs of edch branch is entitled 
to inherit to the exclusion of the more remote. But the heirs of 
one branch cannot exclude those of the other branch, on the 
ground of nearness; the relations belonging t»> both the branches 
become co-heirs and are entitled to, inherit together with each 
other irrespective of nearness or remoteness. Thus, when there 
is a brother or a sister whether full or paternal or maternal, 
no nephew or niece can inherit; nor can a g*reat-grandparent 
succeed together with a grandparent oti either side. But a 
nephew or a niece will become a co-lieir with a grandparent ; and 
a great-grandparent will inherit together with a. brother or a 
sister. , 

The paternal grandfather and grandmother are for the pur- 
pose of succession deemed equal to a lull brother and sister 
respectively, and in their default, to a consanguine or paternal 
brother and sister respectively ; and the maternal grandfather 
and giandmother, to a maternal or uterine brother and sister 
respectively. The paternal brother and sister are excluded by a 
full brother or sister, but a maternal brother or sister is co-heir 
with a full brother or sister; and in default of the full brother 
and sister, the paternal brother and sister take their place. 

Thus, should there be the paternal grandfather and grand- 
mother, the maternal grandfather and grandmother, a full brother 
and a full sister, and a maternal brother and sister, then one-third 
of the estate will go to the four maternal relations to be taken 
by them equally, there being no distinction based on sex in their 
case; and the remaining * will go to the four paternal relations, 
namely, to the two grandparents and to the brother and the sister, 
the two females each taking half as much as each of the two 
males. 

When a male and a female of equal degree on the paternal 
side are co-heirs, the male takes twice as much as the female; 
but this inequality between males and females does not apply to 
the maternal or uterine relations who are entitled to take equally 
irrespective *of their sex. 

There is the right of representation for the purpose of deter- 
mining the amount of shares to be taken by remoter relations 
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in either branch, when the inheritance goes to them ; the des- 
cendant of a brother or sister will take his or her share. Simi- 
larly a great-grandparent will take the place of the grandparent 
through whom he or she is related. 

A maternal relation is not entitled to take more than his or 
her appointed share when there is a paternal relation entitled to 
take ns co-heir ; the surplus if any will go to the paternal relations 
only. 

-To understand the foregoing rules, let us take some concrete 
cases : — 

Suppose there are four grandparents of the father as well as 
of the mother, and a daughter of a full brother, a son of a full 
sister, a son of a consauguyie brother, and a son of a maternal 
sister aud a daughter of a maternal brother. In such a com- 
bination the paternal brother’s son is excluded, 

the two parents of the paternal grandfather take his, i.e., a 
full brother’^ share, 

the two parents of the paternal grandmother take her, i.e., 
a full sister’s share, 

the two parents of the maternal grandfather take his, i.e., 
a maternal brother’s share, 

the two parents of the maternal grandmother take her, i.e., 
the maternal sister’s share, 

the full brother’s daughter takes the full brother’s shai'e, 
the full sister’s son takes the full sister’s share, 
the son and daughter of the maternal sister ,aud brother take 
the latter’s share respectively, 
the four maternal great-grandparents and the maternal 
nephew and niece will together take 
and the four paternal great-grandparents and the children of 
full brother and sister will together take ; hence 
the share of the maternal nephew = £ of 
the share of the maternal niece - a or -J, 
the share of the maternal grandfather’s two parents = ’ of 
or ^ of | each, 

the share of the maternal grandmother’s two parents — of 
or & of | each, • 

the share of the full brother’s daughter of S, 
the share of the full sister’s son =4- of J, 
the share of the paternal grandfather’s father =| of -} of 
the share of the paternal grandfather’s mother^ of f of f, 
the share of the paternal grandmother’s father of £ of 
and * 

the share of the paternal grandmother’s mother^ of | of f ; 
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their shares are= T y, -fr, T V. A. A f, 1. A *V, A and ,y 

“ttV A*«> rfy> tt 01 tIti v?«j xYs» i*A iVoi •sA i'Ai and yfy. 

Suppose again that there are the husband, a full sister and a 
maternal brother, then the husband’s share is J, the full sister's 
share is $, and the maternal brother’s share £, here there is a de- 
ficiency of winch falls entirely on the full sister, the doctrine of 
increase being not recognized by the Shia school; hence the 
husband and the maternal brother take tkeiy shares in full, lyhile 
the full sister takes £-£=s*®=$ instead of 

Succession of the third group. 

The heirs of the third group succeed in default of the heirs 
of the first and the second groups, i.e», in default of all descend- 
ants, all ascendants, and all descendants of the parents of the 
Propositus. They are all other collaterals, namely, the uncles, 
grand-uncles, and so forth, how high soever, and ’their descendants 
how low soever, on both the father’s and the mother’s side. 

The rules of the order of succession amongst them are (1) that 
the descendants of the nearest ancestor must be exhausted before 
the inheritance can go to the descendants of a remoter ancestor, 
(2) that amongst the descendants of the ancestors of the same 
degree, the nearest in degree will exclude the more remote, (3) 
that the distinction between the full, the consanguine, and the 
uterine brothers and sisters and their descendants, obtaius amongst 
similar relations of the parents and so forth, the consanguine 
being excluded by the relations of full blood, (4) that the paternal 
relations take twice as much as the maternal relations, (5) that 
amongst co-heirs, the males take twice as mncli as the females, but 
not so the uterine relations on either side, (6) and that the right of 
representation obtains for ascertaining the shares of the remoter 
in descent amoug collaterals similar to that obtaining amongst 
the descendants of brothers and sisters of different descriptions. 

To the second of the above rules there is d single exception, 
namely, where there are the son of a paternal uncle of the full 
blood and only a paternal uncle of the half blood on the father’s 
side, then the former takes, in preference to the latter ; but if 
there be an uterine brother of the father, then the former would 
be excluded. 
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